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IN THE CIRCUIT COURT, FOURTH 
JUDICIAL CIRCUIT, IN AND FOR 
DUVAL COUNTY, FLORIDA 

CASE NO.: 00-02790-CA 

DIVISION: CV-B 

MICHAEL L. McMULLIN and 
KELLI McMULLIN, 

Plaintiffs, 

vs . 

U.S. SMOKELESS TOBACCO COMPANY, 

Defendant 

****************************************************** 

ORAL DEPOSITION OF 
PHILIP COLE, M.D. 

OCTOBER 7, 2002 


Deposition of PHILIP COLE, M.D. taken on the 7th 
day of October, 2002, beginning at 9:11 a.m., in the 
offices of Skadden, Arps, Slate, Meagher & Flom, 

LLP, 1600 Smith Street, Suite 4400, Houston, Texas 
77002, before Elaine P. Maspero, RPR, Certified 
Shorthand Reporter and Notary Public in Harris 
County, for the State of Texas, pursuant to the 
Florida Rules of Civil Procedure. 
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PHILIP COLE, M.D. , 


4 


2 

having been first duly sworn, testified as follows: 

3 


4 

EXAMINATION 

5 

BY MR. SPOHRER: 

6 

Q. Sir, could I have your full name and 

7 

address, please? 

8 

A. My name is Philip Cole. My address is 

9 

[DELETED] 

09:11 10 


11 

Q. How old are you, sir? 

12 

A. 64 . 

13 

Q. What is your employment currently? 

14 

A. I am self-employed. 

09:11 15 

Q. As what, sir? 

16 

A. As a consultant. 

17 

Q. In matters of epidemiology, I would 

18 

assume ? 

19 

A. Yes. 

09:11 20 

Q. Okay. To whom do you consult or with whom 

2 1 

do you consult? 

22 

A. At the present time or do you mean on an 

23 

ongoing basis? 

24 

Q. Well, do you have a regular retainer with 

09:11 25 

any clients that you consult with? 
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5 

09:11 1 A. I have a retainer situation with only one 

2 client. 

3 Q. Okay, who is that? 

4 A. That's Pacific Gas & Electric Company. 

09:11 5 Q. PG &E ? 

6 A. Yes. 

7 Q. What do you do for them? 

8 A. I'm -- I don't believe I'm going to be 

9 able to tell you that. 

09:12 10 Q. Okay. Well, have you given any testimony 

11 in any cases for PG&E? 

12 A. I have -- I have been deposed in a case. 

13 Q. Does this -- does your consulting for PG&E 

14 have to do with water quality or any allegations of 
09:12 15 illness caused by water? 

16 A. No. 

17 Q. Okay. Does it have to do with alleged 

18 illnesses caused by electromagnetic radiation? 

19 A. No. 

09:12 20 Q. Can you tell me what the allegation is at 

21 least in the complaint? 

22 A. Yes, I can tell you that. 

23 Q. Okay. 

24 A. But I want to make it clear that what I'm 

09:12 25 going to tell you now does not relate to the work 
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0 9:13 1 


what your teaching obligations are? 


7 


2 

3 

4 


09:14 5 

6 

7 

8 
9 

09:14 10 

11 
12 



13 

14 


09:14 15 
16 


17 


18 


19 

09:14 20 
21 
22 


23 


24 


09:15 25 



A. I have two teaching obligations. In the 
spring semester I teach a course called the doctoral 
seminar in epidemiology. 

And I also have an understanding -- it's 
not an obligation -- with the department head that I 
will give lectures as requested by other professors 
in the school and department essentially guest 
appearances in other people's courses, if you will. 

Q. Okay. What -- were you finished? 

A. Well, I'm not sure because I can't 
remember whether your question was to include 
teaching at other institutions or was restricted to 
the University of^ Alabama at Birmingham or UAB as I 
will call it. 

Q. Okay. Let's go to other institutions 
then. What other teaching obligations do you have? 

A. I have an obligation to teach at a session 
that is being held next summer in Sicily. It's a 
three-week teaching assignment. It's being held 
under the aegis of the University of Milan. 

Q. When did you take emeritus status at UAB? 

A. On September 1, 1999. 

Q. And could you tell us what percentage of 
your income earned over the last 36 months has been 
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^09:15 1 earned by serving as an expert in forensic or 

2 litigation matters? 

3 A. I'd say somewhere in the range of 10 to 15 

4 percent. 


09:15 5 


Q. And in the past 12 months, what percentage 


6 of your income has been from litigation matters? 

7 A. This is the same question, you are using 

8 the word as an expert in litigation? 

9 Q. No, sir. It's limiting the time from 36 

09:15 10 months down to 12 months, in the past 12 month 

11 period. 

12 A. -I understand, but the work being described 

13 is the same. 

^ 14 Q. It is. It is asking you what percentage 

09:15 15 of your income has been earned over the past 12 

16 months by serving as an expert in litigation 

17 matters? 

18 A. The answer is the same. 

19 Q. 10 to 15 percent? 


09:16 20 


A . Yes. 


21 Q. When was the first time that you had 

22 contact with anyone from United States Smokeless 

23 Tobacco Company about the McMullin case? 

24 A. I don't recall exactly, but I think it was 
09:16 25 probably early this year. 
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^0 9 : 16 

1 

9 

Q. Okay. And who contacted you? 

2 

A. Mr. Wrobleski. 


3 

Q. Did you know Mr. Wrobleski before? 


4 

A. Yes. 

09:16 

5 

Q. How did you know him? 


6 

A. I had worked with him in connection with 


7 

another case. 


8 

Q. And what was that other case? 

j 

9 

A. I don't recall the name of it, but I 

09:16 

10 

believe it was a case of an individual who had 


11 

bladder cancer and the allegation being that it had 


12 

been caused by his smokeless tobacco use. 

• 

13 

Q. On how many different cases have you 

14 

worked with U.S. Smokeless Tobacco Company or one of 

09:16 

15 

its attorneys? 


16 

A. These two. That one of bladder cancer and 


17 

the present one. 


18 

Q. Okay. In the bladder cancer case did you 


19 

give a deposition? 

09:17 

20 

A . No . 


21 

Q. And I assume you did not testify at any 


22 

trial ? 


23 

A. That's correct. 


24 

Q. And when was that case, approximately? 

^0 9:17 

25 

A. I'd say approximately three years ago. 
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^0 9:17 1 

Q. Okay. Prior to that three years ago, had 

• 

you had any communication with anyone at U.S. 

3 

Smokeless Tobacco or U.S. Tobacco or any of its 

4 

attorneys? 

09:17 5 

A . No . 

6 

Q. Had you done any work for that company? 

7 

A. No. 

8 

Q. Had you done any work for or on behalf of 

9 

the Smokeless Tobacco Council or the Smokeless 

1 0 

Tobacco Research Council? 

11 

A. No. I will just add that I have never 

12 

heard of either such organization. 

13 

Q. Okay. What is the UAB Tobacco Research 

• 


W 14 

Fund? 

09:17 15 

A. That is a fund that is funded by a gift 

16 

from U.S.T. to UAB. 

17 

Q. And what is its purpose? 

18 

A. I'm not sure exactly how its purpose is 

19 

stated. I think something along the lines of to 

09:18 20 

support research with regard to the health effects 

21 

of smokeless tobacco. 

22 

Q. Are you a colleague of Dr. Brad Rodu? 

23 

A. Yes. 

24 

Q. And explain your relationship with 

09:18 25 

Dr. Rodu, please? 

• 
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.09:18 1 


A. Do you mean in general or in terms of 


this 


Q . Both. 


this fund? 


09:18 5 


Q. Both. In general first, then with respect 


6 to this fund. 

7 A. Well, maybe I can do the fund first -- 

8 Q. Sure. 

9 A. -- since it is easy. I don't have any 

09:19 10 relationship with him with regard to the fund. None 

11 of the money in that fund has ever found its way to 


13 With regard to our collegial relationship, 

^ 14 he is a faculty member in the medical school. I'm a 

09:19 15 faculty member emeritus in the School of Public 

16 Health. And we have worked together on a number of 

17 research projects leading to publications, some 

18 primarily of interest to him, some primarily of 

19 interest to me. 


09:19 20 


With regard to smokeless tobacco, I have 


basically been his epidemiologic support. 

Q. Has your department received funds from 
the UAB Tobacco Research Fund? 

A. Not to my knowledge. 


09:19 25 


Q. By that I meant, is there a Department of 
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09:19 1 


12 

Epidemiology? Is that the correct way to phrase it? 

2 A. Yes,there is. 

3 Q. Has the department received any benefit 

4 from the UAB Tobacco Research Fund? 

09:19 5 A. To the best of my knowledge, they have 

6 never received any funds and I would be pretty sure 

7 that they have not received any funds apart from my 

8 knowledge. And as to any other form of benefit, I'm 

9 not sure what that might include, but I don't know 

09:20 10 of any. 

11 (Cole Exhibit No. 1 marked.) 

12 Q. Let me show you what I have marked as 

13 Exhibit 1 to your deposition which is the gift 

I 

14 agreement from the University of Alabama, excuse me, 
09:20 15 from United States Tobacco Company, the donor, to 

16 the University of Alabama. Have you seen this 

17 before? 

18 A. Never. 

19 Q. Take a moment and look at that. 

09:20 20 A. All right. 

21 Q. Does looking at this jog your memory 

22 perhaps with respect to any benefits received by the 

23 Department of Epidemiology and this fund? 

24 I'm not suggesting it should. I'm simply 

09:21 25 asking if having looked this over this gives you any 

I 
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09:21 


1 

2 

3 

4 


13 

additional information? 

A. Mr. Spohrer, it doesn't. I don't see 
any. I would not have expected to see any mention 
of the department or of me. 


09:21 5 

Q. Okay. 

6 

A. I can only say that I would imagine that 

7 

any benefit that would flow to the Department of 

8 

Epidemiology or the School of Public Health would 

9 

have been either mediated through me or known to me 

09:21 10 

and I do not know of any. 

11 

Q. Okay. Thank you. You can just put that 

12 

right there, if you would. Thank you, sir. 

13 

What is the policy of the University of 

14 

Alabama at Birmingham with respect to disclosure of 

09:21 15 

grants from private individuals or corporations? 

16 

A. I think I'll need a little clarification 

17 

here . 

18 

Q. Okay. 

19 

A. Do you mean with regard to whether these 

09:22 20 

sources of funds need to be cited in publications? 

21 

Is that - - 

22 

Q . Precisely. 

23 

A. Yeah. I don't know what the university 

24 

policy is or even if we have one on that. 

09:22 25 

Q. What is your policy? What is your 
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0 9:22 1 

personal ethic with respect to disclosing the 

2 

sources of funding in publications in scientific 

3 

4 

X 1 L 6 JL 3 U U Jm C • 

MR. WROBLESKI: Object to the form.. 

09:22 5 

MR. SPOHRER: And the form is wrong 

6 

why? 

7 

MR. WROBLESKI: Personal ethic? 

8 

MR. SPOHRER: Do you have a problem 

9 

with that terminology? 

09:22 10 

MR. WROBLESKI: I just don't know 

11 

what it means. 

12 

MR. SPOHRER: Then I won't ask you to 

13 

answer it . 

14 

MR. WROBLESKI: Okay. 

09:22 15 

Q. (BY MR. SPOHRER) Dr. Cole, do you have 

16 

any problem with that question? 

17 

A. Perhaps you could repeat the question. 

18 

There was a little problem for me, but if you will 

19 

repeat it, I will try to respond to it. 

09:23 20 

Q. If I just repeat it, if you have a problem 

21 

with the question that's not going to help you 

22 

unless you can't remember it. I can have the court 

23 

reporter read it back. 

24 

A. That will be fine. 

09:23 25 

Q. Would you do that, please? 
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0 9:23 1 


A. 


Well, it will help me clarify the 


15 


2 

3 

4 

0 9:23 5 

6 

7 

8 
9 

09:23 10 
11 
12 

13 

14 

09:24 15 
16 

17 

18 
19 

09:24 20 
21 
22 

23 

24 

09:24 25 


distinction between the two parts of your question 
that I saw. 

Q. We can do that. 

A. Well, I remember it. It's the question of 
the personal policy and the personal ethic and the 
distinction between the two as I do not see them as 
the same. 

Q. Okay. 

A. My personal policy is always to include in 
the research as it is published -- to include on the 
published paper and, of course, the paper as it is 
submitted for publication, all sources of financial 
support and the agreement, I have never made an 
agreement with a private sponsor that did not make 
that explicit. That is, that I would make mention 
of their support. That's the policy. 

My ethic is a little different and I guess 
I have to ask you, do you really want to know it? 

Q. Do I really want to know it? 

A. Yes. 

Q. Of course. 

A. Okay. My ethic is that I do this because 
I understand it to be expected. I don't actually 
think it contributes to the interpretation or 
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0 9:24 1 

interpretability of the research. 

2 

Q. Okay. When you say "it," you mean the 

3 

disclosure of -- 

4 

A. Yes, the disclosure is what I mean by 

0 9:24 5 

"it." 

6 

Q. We need to both be aware of the fact that 

7 

our court reporter is taking down verbatim what you 

8 

and I say are saying so I'm going to be on guard not 

9 

to interrupt you and if you would try to do the 

10 

same, that will make her job a lot easier. 

11 

A. I will. Thank you. 

12 

Q. In conversation, obviously, we all talk 

13 

over one another. Now, we're going to pause for a 

14 

second. I just want her to read back your answer to 

15 

make sure I understand it. 

16 

MR. SPOHRER: Could you give me the 

17 

first part and the second part of Dr. Cole's answer, 

18 

please? 

19 

{The requested answer was read by the 

09:26 20 

Court Reporter.) 

2 1 

Q. (BY MR. SPOHRER) Can you tell me, sir, 

22 

why it is then that you have written on scientific 

23 

correspondence and a number of different periodicals 

24 

on the subject of smokeless tobacco and health 

09:26 25 

issues without disclosing the funding from U.S. 
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0 9:26 1 

Smokeless Tobacco as evidenced by this gift 

2 

agreement which is Exhibit 1? 

3 

A. Perhaps you could give me an example of 

4 

one of these publications. 

09:27 5 

Q. Well, I'd be happy to. The first is the 

6 

"Impact of American Anti-Smoking Campaign on Lung 

7 

Cancer Mortality" by you and Dr. Rodu dated 2002. 

8 

This is an example of where it was attributed -- or 

9 

not attributed but there is reference to the 

09:27 10 

funding. 

11 

A. All right. I'm sorry. I thought you were 

12 

asking me to explain the circumstances in which it 

13 

was not. 

14 

Q. Correct. We're going to do that next. 

09:27 15 

Is it your belief that in all instances 

16 

where you and Dr. Rodu have written on this subject 

17 

that the disclosure has been made about the funding? 

18 

A. No, I can't say that, although I would 

19 

expect that to be the case, but I thought we were 

09:28 20 

talking about documents in which I was in control; 

21 

that is, in which I was the senior author. 

22 

Q. And tell me what you mean by saying senior 

23 

author or in control? 

24 

A. The senior author is usually the author 

09:28 25 

who's in control and it's usually the first author 
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12 

13 
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09:29 15 
16 

17 
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09:29 20 
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24 



09:29 


25 


on the paper, but in a contract work it would be the 
person who has -- only -- first I'll say, only an 
officer of the administration of the university can 
actually attach the legally binding signature to the 
contract, but it will usually state the faculty 
member who is expected to fulfill the terms of the 
contract. That's what I mean. 

Q. So if you are in control, as you say, as 
the senior author, you would expect and you believe 
that you have always disclosed the funding 
agreement ? 

A. Yes, I do. 

Q. Okay. And if your colleagues have not, 
you would or let me just say you would expect your 
colleagues to do the same? 

A. No, I do not . 

Q. Why not? 

A. That is a question of their policy and 
their practice. As long as they are in compliance 
with the policies and procedures of the university, 
that is not something that I can control. I mean 
there is only one person in charge of each project. 

Q. And there is no faculty policy in this 

t 

regard, no standardized policy that one can look 
to? Is it your testimony that this is left entirely 
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up to the individuals involved? 


19 


2 A. As I mentioned, if there is a policy on 

3 this question at the University of Alabama at 

4 Birmingham, I don't know it or know of it. 

09:29 5 Q. Okay. We'll push on. In any event, it is 

6 your view that financial interests does not pose a 

7 conflict of interest or a threat of bias to assign 

8 activity or a researcher? 

9 A. No, I did not say that. What I said was 


09:30 10 

that the appearance of this information on a 

11 

published document does not aid the interpretability 

12 

of the document. 

13 

Q. Okay. Well, do you believe that financial 

14 

benefit does pose a potential for a conflict of 

09:30 15 

interest in science? 

16 

A. I suppose it does pose the potential for 

17 

some people. 

18 

Q. And it poses, as you said, the appearance 

19 

of impropriety or of bias even if it's not real? 

09:31 20 

A. That is not correct. I did not say that 

21 

and I do not believe that. 

22 

Q. You don't believe it poses an appearance 

23 

of impropriety? 

24 

A. That is correct. 

09:31 25 

Q. Okay. Now you wrote on this subject in a 
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09:31 1 

letter to the editor called "The True Conflict Of 

• 

Interest" and that was in 1995. Does this still 

3 

reflect your views on this subject? 

4 

A. Well, let me, if I may, look at it. It 

09:31 5 

has been some time and it was a letter. 

6 

Q. Sure? 

7 

A. I would endorse this document today. 

8 

Q. It still reflects your views? 

9 

A. Yes, sir. 

09:31 10 

MR. SPOHRER: Let me mark that as 

11 

Exhibit 2 for Dr. Cole's deposition. 

12 

(Cole Exhibit No. 2 marked.) 


Q. (BY MR. SPOHRER) That's there if you 

14 

would like to refer to it. 

09:31 15 

Does smoking cigarettes cause lung cancer. 

16 

sir? 

17 

A. Yes. 

18 

Q. What is it about smoking cigarettes that 

19 

causes lung cancer? 

09:32 20 

A. I don't know. 

21 

Q. Do you have any understanding as to the 

22 

carcinogenesis of lung cancer as it relates to 

23 

smoking cigarettes? 

24 

A. When you -- I'm sorry, did you ask do I 

^09:32 25 

have any idea? 

• 
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09:32 1 


Yes, sir. 


2 A. And by that maybe -- 

3 Q. Let me clarify. By that I meant I 

4 understand this is not your area of expertise. It 

09:32 5 is not an area in which you hold yourself out as an 

6 expert, but I'm asking if you have an understanding 

7 of it? 


09:32 10 


A. On the contrary, I do hold myself out as 
an expert and I think it is an area in which I hold 
expertise, but I still need some clarification of 


11 the question. 

12 Q. Tell me what I can do to clarify it. 

13 A. I believe your question was along the 

14 lines of, do I have an understanding of the 

09:32 15 carcinogenesis of lung cancer as it relates to 

16 cigarette smoking. 

17 Q. Yes,sir. 

18 A. I'm not clear if you are asking me if I 

19 have some understanding of the agents in cigarette 

09:33 20 smoke that may be thought to be human carcinogens or 

21 if I do not have such an understanding. 

22 If that is the question, then the answer 

23 is yes, I do have such an understanding. 

24 Q. Okay. Your precision is exactly correct 

09:33 25 and that's the question I would like to pose to 
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\ 

22 

you. 

What is it about the ingredients of 
cigarettes or what ingredients are there that you 
believe cause lung cancer? 

A. I would think that most people would say 
it is not the ingredients of the cigarettes alone 
that we should focus upon but rather the ingredients 
of the cigarette smoke that is inhaled, although 
there are some people who have suggested that there 
may actually be an ingredient in the paper that 
makes the cigarette. 

The specific agent in cigarettes or 
cigarette smoke that may be incriminated varies from 
person to person. Some people think that the 
primary agent is likely to be radioactive polonium. 
Others would suggest aromatic hydrocarbons that are 
produced during the combustion process. Those would 
be the two major, major agent or category of agents. 

Q. Okay. And what is your opinion on that 
subj ect ? 

A. I don't have an opinion beyond that, that 
those two categories probably do include the 
carcinogenic factor. 

Q. The reason I asked that question is you 
couched your answer in terms of some people believe 
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09:34 1 

such and such and I'm, of course, interested in what 

• 

you believe. 

3 

A. Okay. Then I will attach my own personal 

4 

belief to both. 

09:34 5 

Q. The radioactive polonium and the aromatic 

6 

hydrocarbons -- 

7 

A. Yes. 

8 

Q. -- are carcinogenic agents found in 

9 

cigarette smoke? 

09:34 10 

A. Yes. 

11 

Q. Do you believe there are any carcinogenic 

12 

agents found in tobacco? 


MR. WROBLESKI: Object to the form. 

A 

14 

A. You are talking about the leaf now, the 

09:35 15 

plant as it is grown? 

16 

Q. (BY MR. SPOHRER) I'm talking about 

17 

processed tobacco. 

18 

A. Okay. I don't know whether or not all 

19 

processed tobacco includes radioactive compounds or 

09:35 20 

not; some does. Radioactive compounds, of course, 

'21 

are carcinogenic. Whether or not all processed 

22 

tobacco contains any other recognized human 

23 

carcinogen, I do not know. 

24 

Q. Are there nitrosamines found in tobacco? 

— 09:35 25 

A. There are nitrosamines found in tobacco. 

• 
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24 

09:35 1 

Q. Are nitrosamines carcinogenic agents? 

• 

A. Do you mean carcinogenic for human 

3 

beings ? 

4 

Q. Yes. 

09:36 5 

A. I'm not aware of any nitrosamine in 

6 

tobacco that is recognized as a human carcinogen. 

7 

Q. Are you familiar with, obviously, IARC? 

8 

A. Yes . 

9 

Q. Is that a reputable scientific 

09:36 10 

organization which has studied the carcinogens found 

11 

in tobacco? 

12 

A. It is a reputable scientific organization 

13 

to be sure. I don't think it has done any studies 

14 

of carcinogenic agents in tobacco. 

09:36 15 

Q. Does smokeless tobacco such as Skoal and 

16 

Copenhagen made by the United States Smokeless 

17 

Tobacco Company contain any radioactive polonium? 

18 

A. I don't know whether it does or not. 

1 9 

Q. Let me ask you to assume that it does. 

09:36 20 

A. All right. 

21 

Q. What is the safe exposure level to that 

22 

carcinogen? 

23 

A. What do you mean by a "safe exposure 

24 

level" ? 

0 9:36 25 

Q. Is there any level of exposure to polonium 

• 
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210 which is safe? 


25 


2 A. Well, I don't under -- there are certainly 

3 standards of permissible levels of exposure to 

4 radioactive agents that are established by the 

09:37 5 Atomic Energy Commission. I don't know whether they 

6 have established such levels for the amounts of 

7 radioactive polonium in tobacco, assuming that there 

8 is any. 

9 Q. Well, I have asked you to assume that 

09:37 10 there is. 

11 A. I know that but I'm restating your 

12 assumption as part of my answer so we make it clear 

13 that it is an assumption. 

14 Q. All right. I'm asking you as one who 

09:37 15 holds himself out as an expert in caracinogenic 

16 agents, what in your opinion is a safe level of 

17 exposure to polonium 210? 

18 A. I think I have answered that question. 

19 Q. Humor me, if you would, and tell me again 

09:37 20 without reference to some other nuclear agency, what 

21 in your opinion is a safe level of exposure? 

22 A. I don't have an opinion as to what a safe 

2 3 level is. 

24 Q. Is there any level of exposure to that 

09:37 25 which is safe? 
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26 

There very well may be, but I don't know 


09:38 5 


09:38 10 


09:38 15 


09:38 20 


09:38 25 


it . 

Q. What about the aromatic hydrocarbons, any 
level of that agent which you believe to be safe? 

A. Again, I don't have any standard or level 
that I can reference for you on that. 

Q. What about uranium 235, do you hold an 
opinion as to whether that is a carcinogenic agent 
or not? 

A. I'm not familiar with it as a human 
carcinogen. 

Q. What about formaldehyde? 

A. I believe that formaldehyde is not 
recognized as a human carcinogen. 

Q. What about benzopyrene? 

A. Benzopyrene is recognized as a human 
carcinogen. 

Q. What in your opinion is a safe level of 
exposure to benzopyrene? 

A. Mr. Spohrer, I don't have -- I'm not going 
to be able to cite for you in terms of product 
content or exposure in use any so-called safe levels 
of agents. 

Q. Okay. 

A. Unless that can be defined pretty 
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carefully, and even then I may not be able to. 


2 

Q. What about cadmium? Is cadmium a 

3 

carcinogen in your view? 

4 

A. I can't recall now whether -- could I have 

09:39 5 

a look at my -- one of my materials that I 

6 

provided? 

7 

Q. Absolutely. Whatever you would like. 

8 

A. It's the document that is a couple of book 

9 

chapters that I wrote with Brad Rodu. 

09:39 10 

MR. KUHLMAN: I think it's in this 

11 

stack toward the back, I believe. 

12 

A. You are right. Here I have it. I'll need 

13 

just a moment, then I'll respond. 

14 

Q. {BY MR. SPOHRER) Sure. Take your time. 

09:40 15 

A. I recognize cadmium as a human carcinogen. 

16 

Q. I assume your answer would be the same to 

17 

that as the earlier question that you have no 

18 

opinion as to the safe level of exposure to it? 

19 

A. That is correct. 

09:40 20 

Q. Do you know - - 

21 

A. Could I just ask a question here that 

22 

might clarify? 

23 

Q. Sure. 

24 

A. When you say a safe level of exposure, 

09:40 25 

shall I understand you to be referring to an 
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intensity of exposure or cumulative exposure? 


28 


I 

2 

3 

4 

09:41 5 

6 

7 

8 
9 

09:41 10 
11 
12 

13 

14 

09:41 15 
16 

17 

18 
19 

09:41 20 
21 
22 
2 3 
24 

09:41 25 


Q. Either or both. Having amended my 
question with that caveat, does that change any of 
your answers? 

A. No, not about any of the compounds that 
you have asked about. 

Q. Okay.. What other ingredients contained in 
Skoal and Copenhagen do you believe are human 
carcinogens ? 

MR. WROBLESKI: Object to the form. 

A. What other? 

Q. (BY MR. SPOHRER) Yes. 

A. In addition to which? 

Q. To the ones we just discussed. 

A. But I didn't say that I considered that. 

Q. I know. I did. And we'll be proving that 
at trial. 

Do you know what the ingredients of this 

product -- 

A. Well, now wait a minute. You are 
confusing me. You asked me a question that said 
what other ingredients do I consider to be human 
carcinogens in Skoal and Copenhagen. That any 
response to that question clearly implies that I 
have put on record that there are some agents in 
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those products that I do recognize as human 
carcinogens. 


29 


3 

Q. If you don't like that question I will 

4 

strike that and start over, Doctor. 

5 

A. Okay. 

6 

Q. Do you know the ingredients of Skoal or 

7 

Copenhagen smokeless tobacco? 

8 

A. I am aware of some studies that have been 

9 

done with regard to nitrosamines in those products. 

09:42 10 

Q. But as to specific chemical compounds or 

11 

agents in the products, have you ever seen a list of 

12 

those? 

13 

A. No. 

14 

Q. Do you believe that the * customers and 

09:42 15 

consumers of U.S. Smokeless Tobacco's products are 

16 

entitled to know what the ingredients of that 

17 

product or those products are? 

18 

A. Well, this would be -- this question is 

19 

addressed to an area outside of my expertise. 

09:42 20 

Q. You have no view on that? 

21 

A. I do not . 

22 

Q. Do you think that a manufacturer acting 

23 

reasonably, responsibly and ethically has a duty to 

24 

advise its customers of any ingredients in the 

09:42 25 

product which may have adverse health effects? 
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30 

MR. WROBLESKI: Object to the form. 


09:43 10 


09:43 15 


09:43 20 


09:44 25 


It calls for a legal conclusion. 

A. I don't have expertise in this area. 

Q. (BY MR. SPOHRER) And you have no view on 

it? 

A. That is correct. 

Q. Does U.S. Tobacco's Skoal and Copenhagen 

products contain nicotine? 

A. Yes. 

Q. Is nicotine an addictive agent? 

A. I'd like to begin by saying that I am not 
myself a student of drug abuse and addiction. So 
the opinions that I hold here are my perceptions of 
what is generally regarded by the community of 
people who have studied these things. And it is my 
understanding that nicotine is generally regarded as 
an addictive agent. 

Q. You have written on the subject of 
nicotine addiction? 

A. Yes, I have. 

Q. You have written on the subject of 
cessation, smoking cessation, have you not? 

A. Yes. 

Q. And in those writings you have said that 
nicotine is an addictive agent. Isn't that correct? 
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A. Yes . 

Q. And so I assume that is a view that you 
hold today? 

A. Yes. But it is a view that I hold as my 
understanding of what people who have studied 
addiction to believe. I don't myself -- I have not 
myself done any studies of the addicting potential 
of nicotine. 

Q. Well, have you done any studies yourself 
on the safety or lack of safety of smokeless tobacco 
products ? 

A. Yes, I have. 

Q. And what are those? 

A. I believe if we look in my CV, we'll see 
at least one publication on that subject. Could I 
look at the CV and I can site you to it. 

Q. Okay. Can you help us? It's right there 
on the top. 

MR. KUHLMAN: Right here. 

A. Mr. Spohrer, I would like to begin my 
response by either restating the question as I 
understand it or asking you to do so. 

Q. (BY MR. SPOHRER) Why don't you restate it 
as you understand it, sir. 

A. Okay. I understood the question to be 
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have I ever written anything on the health effect -- 
no, I'm afraid I will have to ask for the question 
to be repeated. 

Q. I will be happy to try to recall it and 
what I recall asking you or I attempted to ask you 
was whether you have done any work, not writing but 
work, on the subject of the health effects of 
smokeless tobacco? 

Do I need to define "work" for you? 

A. I'll just need a question -- a moment to 
think about your question. 

Q. Sure. 

A. I'll need some clarification of the 
distinction between "work" and "writing" because I 
find -- I find writing to be hard work. 

Q. Here's where we got do where we are. You 
expressed the opinion that nicotine is addictive, 
but you put a caveat on it by saying that you have 
not done any research on that but you accept that as 
the understanding within the scientific community, 
something to that effect. 

Then I asked you whether or not you had 
actually done any research on the health effects of 
the smokeless tobacco. And you said yes, I have. 

And you asked for your CV so you could site me an 
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article. So you have your CV so what do you refer 


2 me to? 

3 A. I'll refer you to two items on it. Okay? 

4 On page 12, No. 148 and on page 16, No. 29. 

09:48 5 Q. All right. Now looking at page 12, No. 

6 148 that's an article you wrote with Dr. Rodu on 

7 tobacco related mortality in nature. Correct? 

8 A. Yes. 

9 Q. Did that represent a survey of the 

09:49 10 available research and writing on the subject or did 

11 you actually perform epidemiological studies 

12 yourself? 

13 A. I would say in response to the choices 

14 that you have given me, I will choose that, yes, we 
09:49 15 did an epidemiologic study. 

16 Q. With respect to page 16, I believe No. 29, 

17 was that the reference? 

18 A. Yes. 

19 Q. Okay. What did you and Dr. Rodu do with 

09:49 20 respect to that article, just briefly? 

21 A. Well, I'm afraid that without seeing that 

22 I can't recall. 

23 Q. Okay. 

24 A. I will just point out that that was a -- 

09:50 25 either a letter or editorial or commentary; and I 
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Q. But just taking that then, Dr. Cole, is it 
your statement to us that that reference in your CV 
represents research work that you did on the subject 
of the health effects of smokeless tobacco? 

A. Yes, sir. Mr. Spohrer, I take it from the 
spirit of the last two or three questions that you 
have the impression that "work," in order for 
something to qualify as work, it has to represent 
some original data generating as opposed to some 
analysis, interpretation and synthesis of existing 
literature; and that is not the distinction that I 
have been making. 

Q. I understand that. When did you first 
become aware of the fact that nicotine was an 
addictive agent? 

A. I couldn't put a time on that. I think 
it's a -- a belief that I have recognized as extant 
in the scientific community for decades. 

Q. Is there any serious dispute that you are 
aware of among legitimate scientists on that issue? 

MR. WROBLESKI: Object to the form. 

A. It would help me a lot if you could take 
the word "legitimate" out of the question. 

Q. (BY MR. SPOHRER) I'm happy to do that, 
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Doctor. 


35 




Let me just rephrase it. 

Is there any serious controversy that you 
are aware of among the scientific establishment? 

A. Not that I'm aware of, which is not to say 
it doesn't exist. 

Q. Sure. Is nicotine addiction an illness? 

A. I can't comment on that. 

Q. Why not? 

A. I don't have an opinion on it. I don't 
know whether it qualifies under the word "illness" 
or not. 

Q. What is it about nicotine that makes it 
addictive? 

A. I don't know. 

Q. What are the nicotine levels in the 
defendant's Skoal product? 

A. I think if we looked at some references we 
might be able to answer that question. 

Q. Okay. Do you have those here? 

A. I hope. So they should be in the pile. 
There should be a paper by Hoffman and I think that 
is the only paper I have that identifies a product 
names. 

Q. This is the article by Dr. Dietrich 
Hoffman in "Nature"? 
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0 9:53 1 

A. Yes. You want me to identify it for the 

2 

record? 

3 

Q. Please. 

4 

A. Okay. This is a paper, the first author 

09:53 5 

is Hoffman, Dietrich Hoffman, and it was published 

6 

in the Journal of the National Cancer Institute 

7 

Volume 87, 1995. 

8 

/ 

I would also like to -- all right. Could 

9 

I ask that you either repeat or that she reread the 

09:53 10 

question? 

11 

Q. Sure. I think the question was simply: 

12 

Do you know what the nicotine levels are in the 

13 

defendant's product Skoal and then Copenhagen? 

14 

A. Do I know what the levels are? 

09:54 15 

Q. Yes, sir. 

16 

A. No, I don't know what the levels are. 

17 

Q. Okay. The reference to the Hoffman 

18 

article, does that give us that data? 

19 

A. No . 

09:54 20 

Q. Okay. Why did you make reference to that 

21 

article then? 

22 

A. Well, I - - I think I must have lost sight 

23 

of the significance of the word "are," because what 

24 

it gives us is what the levels were. 

09:54 25 

Q. Let me say that I certainly am not trying 


ALLEGRO REPORTING SERVICE, INC. 

440 Louisiana Houston, TX 77002 713/227-8404 






0 9 : 54 1 


2 

3 

4 

09:54 5 

6 

7 

8 
9 

09:55 10 
11 
12 

13 

14 

09:55 15 
16 

17 

18 
19 

09:55 20 
21 
22 

23 

24 

09:55 25 


37 

to ask you trick questions and I would appreciate it 
if in the same spirit, you would just, you know, 
give me your candid answers to these things. 

Obviously, an article written in 1995 
can't give us data from the year 2002, but if you 
could answer my question as to what the nicotine 
levels were at the time the article was written, I 
would appreciate it. 

A. Mr. Spohrer, I'm not trying to give trick 
answers, if there is any such thing. The reason for 
my making a point of distinction here between the 
"were" and the "are," which I ordinarily wouldn't 
do, is that it is my understanding that levels of 
different agents in these products have been 
declining on a long time time trend. 

So that the fact that the paper is some 
seven years old and relates to samples that were 
available or work that was done in 1994, may be a 
meaningful distinction. That's why I have the 
"are/were" distinction here. 

Q. And as we conclude this deposition, I 
would appreciate it if you would just answer the 
question with whatever caveat such as that that you 
think would be appropriate. 

A. Okay. That's what I was trying to do. 
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Q. 


3 8 

All right. So we have the data from the 


09:56 5 


09:56 10 


09:56 15 


09:57 20 


09:57 25 


Hoffman article as to the nicotine levels in the 
products at the time that work was done, which was 
1994 and then published in 1995? 

A. Correct. 

Q. Could you give us those, please, sir? 

A. Okay. There are two levels that are 
provided. One is for tobacco - specific nitrosamines 
and the other one is more generally for nitrosamines 
and I can't recall now which the question asked for. 

Q. Actually, we were talking about nicotine. 

A. I'm sorry, nicotine. 

With regard to nicotine, I would have to 
reconsider the statement I made a few minutes ago 
about the "are/were" distinction. I don't know that 
nicotine levels in these products have changed much 
over time. I'm sorry. I thought we were talking 
about nitrosamines. 

Q. Okay. Go ahead. 

A. Nonetheless, with regard to nicotine the 
concentration in Copenhagen and Skoal is given as 
11.6 milligrams per gram. 

Q. The same for both? 

A. Well, -there is also a product called Skoal 
Bandits which is about 7 milligrams per gram. 
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Q. 


3 9 

Now is that the absorbable nicotine and 


2 the free nicotine -- 


3 

A . 

I 

don' t 

know . 


4 

Q. 

- 

- that' 

s being measured 

there ? 

09:57 5 

A. 

I 

don' t 

know. 


6 

Q. 

What is 

your view of the 

relationship 


7 between the pH of a smokeless tobacco product and 

8 the availability of free nicotine? 

9 A. I don't know that. 

09:58 10 Q. Has your colleague, Dr. Rodu, written on 

11 that subject of the relationship between pH and 

12 available free nicotine? 

13 A. I don't know that he has. 

14 Q. You have not looked at that or thought 

09:58 15 about that? 

16 A. I have thought about it. I have seen it 

17 written. I just don't recall it. I recognize that 

18 there is a distinction that as the pH moves one way 

19 or the other, the amount of nicotine that is 

09:58 20 absorbed is greater or lesser, but I don't recall 

21 the directionality. 

22 Q. Does that make scientific sense to you, 

23 that is, as one increases the pH of the moist 

24 smokeless tobacco that the amount of nicotine is 
09:58 25 increased? 
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4 0 

MR. WROBLESKI: Object to the form. 

A. I don't know whether it is an increase in 
the pH that increases the availability or what the 
direction is, but that there could be such a 
biological relationship, yes, makes sense to me. 

Q. (BY MR. SPOHRER) Okay. But you have no 
information on that subject yourself? 

A. Correct. 

Q. The limit of your, if I can say it that 
way, the limit of your understanding is that there 
is a relationship between the pH of the product and 
the amount of free nicotine but beyond that you are 
not clear on the specifics? 

MR. WROBLESKI: Object to the form 

and mischaracterizing the witness's prior testimony. 

Q. (BY MR. SPOHRER) You tell me then, sir. 
What is your understanding on that subject? 

A. My understanding is that the absorbability 
of the nicotine varies in some way that I do not 
know, cannot repeat to you, as a function of the pH 
of the medium in which the nicotine is found. I 
have always understood that to be both the product 
itself and the fluids in the mouth. 

Q. (BY MR. SPOHRER) Can one measure the pH 
of a substance like moist smokeless tobacco? 
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A. 


Q. Why not? 

A. You don't ordinarily measure, or at least 

I would not know how to measure the pH of a solid, 
but you can make an extract from it and measure the 
pH of that. 

Q. And that's done, I assume routinely, by 
scientists? 

A. I don't know that it is. I don't know 
with what frequency it's been done or has been done. 

Q. Let me rephrase that. The measurement of 
a pH of a substance is a trivially simple laboratory 
exercise to take a solid, move it into solution and 
then measure the pH, isn't it? 

A. I have no idea whether it is trivial or 


not. 

Q. Okay. Have you ever used tobacco products 
yourself, sir? 

(CERTIFIED QUESTION) 

A. I'm -- I don't understand the relevance of 
this question to my testimony here. 

Q. Well, I understand that, but I would 
respectfully suggest that that is a question for a 
judge to decide at a later date. Is there some 
reason you don't want to answer that question? 
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10:01 1 A. There is a reason why I don't want to 

2 answer, yes. And that is that it's a personal 

3 commentary on me and I'm not here to make personal 

4 commentaries on you and I don't think that there 

10:01 5 should be any personal commentaries made on me. 

6 Q. I'm not -- 

7 A. Whether I would have used a tobacco 

8 product or not has nothing to do with my opinions 

9 here today. 

10:01 10 Q. It may have a lot to do with how your 

11 opinions are received by the fact finder and again, 

12 I would respectfully suggest that this decision as 

13 to whether you should answer that question or not is 

14 something for the judge to rule on in this case. So 
10:01 15 let me just put the question to you again. 

16 Have you ever used tobacco products 

17 yourself? 

18 A. Well, I don't understand now you are 

19 saying if it is something for the judge to rule on, 

10:01 20 why don't we let him or her do that? 

21 Q. Well, he will do that at the trial, but 

22 I'm permitted to ask you that question now, but 

23 whether it is read to the jury or heard by the jury 

24 is for the judge to determine. 

10:02 25 A. Well, as you know, I'm not represented 
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here today by legal counsel. And that being the 
case, I will decline to answer the question on the 
basis that if it is to be answered, it can be asked 
again after the judge has indicated that it should 
be answered. 

I'm concerned about the fact that No. 1, 
you cannot unring the bell. As long as I do not 
answer, the bell is not rung. 

And secondly, it has absolutely nothing to 
do with this case, in my opinion. And as to whether 
or not it has some influence on the trier of fact, 
that's your opinion. 

Q. Have you ever encouraged a son or a 
grandson to use moist smokeless tobacco? 

(CERTIFIED QUESTION) 

A. Do you believe I have a son or grandson? 

Q. I have no way of knowing unless you answer 

my question. 

A. I will decline to answer this question. 

Q. Okay. 

MR. SPOHRER: Would you certify both 

of those questions for me, please. 

THE COURT REPORTER: Yes, sir. 

Q. (BY MR. SPOHRER) Do you believe there are 
any health effects, any health effects from the use 
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A. Yes, I do. 

Q. What are those, sir? 

A. And I also understand that my answer will 
be that I consider to be established beyond any 
reasonable doubt in the scientific community, when 
you say the health effect? 

Q. Okay. 

A. Okay. Yeah, I think it causes 
leukoplakia. 

Q. And tell me what that is, please. 

A. Leukoplakia is a white plaque like 
formation that may occur at the site where the 
smokeless tobacco is held. 

Q. What percentage of leukoplakias change 
into malignancies? 

A. I think we would have to be careful about 
your use of the word "change into." This would 
imply that the leukoplakia is a preneoplastic lesion 
of the early form type as opposed to other so-called 
preneoplastic lesions and I don't know that to be 
the case. 

Q. Do you believe that leukoplakia is a 
precursor to a malignancy? 

A. I would have to ask clarification of the 
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10:04 1 

word "precursor." 

2 

Q. Okay. Is it a premalignant condition? 

3 

A. I would have to ask for an interpretation 

4 

of the word "premalignant condition." 

10:04 5 

Q. Does leukoplakia indicate an abnormality 

6 

of the cells? 

7 

A. Yes. 

8 

Q. Okay. Does that abnormality in certain 

9 

instances change into a neoplasm? 

10:05 10 

A. I don't know the answer to that. I would 

11 

like to point out so that it doesn't appear that I 

12 

am evading your question, that there are at least 

13 

four forms of so-called preneoplastic lesions. 

14 

Q. And of those four forms, does leukoplakia 

10:05 15 

fall into any of those categories? 

16 

A. It does, but I don't know which. 

17 

Q. What are the four forms? 

18 

A. Let me think for a moment before I respond 

19 

to that so I'll be sure to mention all four. 

10:05 20 

The first one would be called early phase 

21 

and that is the one in which the preneoplastic 

22 

lesion is, in fact, exactly what it says, an early 

23 

phase of what is to become a malignancy. 

24 

The second one is the so-called fertile 

10:06 25 

soil lesion, the so-called preneoplastic lesion is 
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10:07 


1 not malignant or premalignant in any literal sense 

2 but the tissue that is under discussion is at 

3 increased risk of cell transformation if it is acted 

4 upon by a carcinogen. 

5 The next is a biological correlate. It 

6 means that the -- I'll use the example on the table, 

7 that the leukoplakia and the malignancy have a 

8 common cause but one is not a precursor to the 

9 other. 

10 And the fourth is the non-biological 

11 correlate which means that the two share nothing in 

12 common but rather coexist in people who have 

13 exposures to both because the exposures tend to 

14 coexist . 

15 Q. Okay. And you have no opinion as to 

16 whether leukoplakia falls into any of those four 

17 categories? 

18 A. That is correct. 

19 Q. Are there any long term effects of 

20 leukoplakia? 

21 A. I don't know of any effects of 

22 leukoplakia, much less long term effects. 

23 Q. Here's how we got here. I asked you 

24 whether there were any health effects from the use 

25 of smokeless tobacco. 
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A. Yes. 

Q. And you said yes, leukoplakia. 

A. Yes. 

Q. So I assume that it is an effect, 

Dr. Cole, my question is: Are there any long term 

effects from it? 

A. Well, again, maybe I'm getting confused. 

I have acknowledged that leukoplakia is a 
consequence of smokeless tobacco use in some 
people . 

Now I understand you to be asking me does 
the leukoplakia itself quite apart from the 
smokeless tobacco that produced it, does it itself 
produce some biological effect? 

Q. Not produce, no, sir, that wasn't my 
question. But are there any long term consequences 
of leukoplakia? 

A. I don't understand the distinction between 
does it produce and be a consequence of. 

Q. We'll just push ahead until we get to some 
questions that make sense to you. 

A. Okay. 

MR. WROBLESKI: Object to the 

commentary. 

Q. (BY MR. SPOHRER) With respect to the gum. 
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_ 10:08 1 

do you believe that there are any health effects on 

• 

the gum or the gingiva caused by the use of 

3 

smokeless tobacco? 

4 

A. Well, leukoplakia -- 

10:08 5 

Q. Besides that. 

6 

A. Oh. I'm not aware of whether there are or 

7 

not . 

8 

Q. Let's take a five-minute break if we can. 

9 

please. 

10:09 10 

A. Okay. 

11 

(Pause from 10:10 to 10:21 a.m.) 

12 



(Cole Exhibit Nos. 4, 5 & 6 marked.) 

• 

Q. (BY MR. SPOHRER) You are not in favor of 

10:19 15 

tobacco initiation by anyone, are you, sir? 

16 

Initiation of use of tobacco? 

17 

A. No, I'm not. 

18 

Q. You would never recommend that anyone 

19 

begin using any tobacco product, would you? 

10:19 20 

A. That is true. 

2 1 

Q. And why is that? 

22 

A. I think that with regard to the products 

23 

where the tobacco is combusted that there is ample 

24 

evidence of a variety of health effects. With 

A 10 : 20 25 

regard to smokeless tobacco, I don't see it as a 

• 
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desirable attribute for someone to use that. 

Q. Tell me what do you mean by not a 
desirable attribute? 

A. Well, I don't know what more to say other 
than I don't consider it something that enhances a 
person. 

Q. That strikes me as a particularly 
unscientific observation for a scientist. 

A. No, I was not answering as a scientist. I 
was answering your question only. I was not giving 
you my professional opinion. 

Q. What is it that is undesirable about 
smokeless tobacco? 

A. I'm just giving you my opinion that I 
don't think it's a good thing to do. 

Q. Why is it not a good thing to do? 

A. Well, I'll try to terminate this line of 
questioning by saying it is not based on my 
perception of health risks. 

Q. Well, what is it based on? 

A. It is based on the perception that it is 
potentially addictive and that people should avoid 
substances to which they could become addicted. 

Q. Do you think Michael McMullin was 
addicted? 
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A. I don't -- I can't opine on any individual 


case . 


Q. Why not? 


Well, for two reasons. First, I am not 


10:21 5 


someone who has studied or treats addiction. And 


10:22 10 


second, I have never met or evaluated Mr. McMullin. 

Q. Is nicotine a substance which is 
physically and psychologically addictive? 

MR. WROBLESKI: Object to the form. 

A. It is my understanding that it is. 

Q. (BY MR. SPOHRER) And that the user of a 
nicotine-containing product craves the product? 


10:22 15 


MR. WROBLESKI: Object to the form. 

A. May I ask what you reading from? 

Q. (BY MR. SPOHRER) No. 


10:22 20 


A. Oh, all right. 

Q. I'm asking you simply whether it is your 
understanding that the user of nicotine-containing 
products may crave the product? 

MR. WROBLESKI: Same objection. 


A. It is my understanding that some users may 
crave the product, yes. 

Q. (BY MR. SPOHRER) Now, you have written 
that smokeless tobacco, modern smokeless tobacco 


10:23 25 


products are socially acceptable and a safe way of 
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10:23 1 

satisfying one's craving for nicotine. 

2 

MR. WROBLESKI: If you are reading 

3 

from a document, Mr. Spohrer, why don't you let the 

4 

witness see it? 

10:23 5 

Q. (BY MR. SPOHRER) I'm reading from your 

6 

preface to Brad Rodu's paper "For Smokers Only." 

7 

A. Okay. And the question? 

8 

Q. Is that your opinion today? 

9 

A. Yes. 

10:24 10 

Q. Okay. Is it a -- is smokeless tobacco a 

11 

safe product? 

12 

A. Yes, in the representation there I believe 

13 

is something to do with a modern product. 

14 

Q. I'll read it verbatim. "But a modern 

10:24 15 

smokeless product involves none of this. Instead, 

16 

this book offers you a socially acceptable safe way 

17 

of satisfying your craving for nicotine." 

18 

A. Yes. 

19 

Q. My question to you is, in your opinion, 

10:24 20 

smokeless tobacco a safe product? 

21 

A. May I ask that either you -- or you allow 

22 

me to give the context of that statement first? 

23 

Q.. Go right ahead. 

24 

A. Thanks. The title of the book is "For 

10:25 25 

Smokers Only." And the preface is written for 
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smokers and the implication here is that this 
statement is certainly true for smokers. 
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Q. You mean 
non - smokers ? 


it's not a safe product for 


A. No, that will be another question if 
that's the question you wish to ask. 

Q. My question to you, Doctor, is very 
simple. That is that you apparently wrote this 
sentence that the "book offers you a socially 
acceptable safe way of satisfying your craving for 
nicotine." And my question is very simple and that 
is : 


Is it your opinion today that smokeless 
tobacco is a safe product? 

A. That's not a simple question at all, 

Mr. Spohrer, not to me. 

Q. Well, go ahead. 

A. Because you have changed the audience. 

The statement was written for you, as you mentioned, 
and "you" is a smoker because the book is written 
for smokers only. And earlier parts of that preface 
will make it clear that the book, and what I'm 
talking about there, is addressing smokers. 

Now your question, however, seeks to 
generalize the statement to the general population. 
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And if that is what you wish to do, then I just want 

it to be explicit and clear that that's what's going 


3 

on . 


4 

Q. Okay. Well, let's see what's going on 

10:26 

5 

here. Apparently what's going on is that in your 


6 

opinion, smokeless tobacco is safe for cigarette 


7 

smokers ? 


8 

A. Absolutely. 


9 

Q. But it is not safe for non-cigarette 

10:26 

10 

smokers ? 


11 

A. No, I have not said that. 


12 

Q. Then tell me what it is that you are 


13 

saying, sir. 


14 

A. What I have said there? 

10:26 

15 

Q. No, what you are saying today. My 


16 

question is very simply, in your opinion, is 


17 

smokeless tobacco a safe product? 


18 

A. For anyone? 


19 

Q. Is smokeless tobacco a safe product? 

10:27 

20 

A. By "safe" do you mean is not associated 


21 

with any health effect? 


22 

Q. I mean what you meant when you wrote this 


23 

sentence . 


24 

A. The sentence that I wrote there was 

10:27 

25 

intended for smokers and for smokers it is a safe 
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10:27 1 

product. And I think it's quite clear in the sense 

• 

of a safe alternative to smoking cigarettes. That 

3 

is not the same context as just asking the 

4 

question: Is it a safe product? 

10:27 5 

Q. Okay. In your opinion, Dr. Cole, is 

6 

smokeless tobacco a safe alternative to cigarettes? 

7 

A. Yes. 

8 

Q. It is? 

9 

A. Yes, sir. 

10:27 10 

Q. And why is that? 

11 

A. Because the health risks associated with 

12 

smoking, if any, in the modern product are only 


about two percent of those of smoking. 

14 

Q. Are you aware that U.S. Smokeless Tobacco 

10:28 15 

disagrees with you? 

16 

A. I'm not a - - 

17 

MR. WROBLESKI: Object to the form, 

18 

lack of foundation. 

19 

A. I'm not aware of U.S. Smokeless -- of U.S. 

10:28 20 

Tobacco Company's position on this, no. 

21 

Q. (BY MR. SPOHRER) Would you believe that 

22 

U.S. Smokeless Tobacco, the manufacturer of this 

23 

product, should be an expert in the health effects 

24 

or safety of its product? 

_ 10:28 25 

MR. WROBLESKI: Object to the form. 

• 
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Calls for a legal conclusion. 

A. Let me make sure I understand the 
question. Do I believe that the company that 
produces the product should be an expert? 

Q. (BY MR. SPOHRER) Yeah. 

A. Well, I don't want to be engaging in 
semantics here but I don't understand what you mean 
by the company be an expert. Do you mean have 
experts available to it or -- I mean a company 
cannot be an expert. 

Q. No, I've taken the deposition of the 
gentleman who the company has held out as most 
knowledgeable about the health effects of its 
product, a gentleman by the name of Haupt. Do you 
know him? 

A. No, I don't . 

Q, He has said that the statement on the 
product that smokeless tobacco is not a safe 
alternative to smoking, that he agrees with that. 
And therefore, the company agrees with that. And 
I'm simply asking what it is that you know that is 
your database or your knowledge base which causes 
you to disagree with the company in that respect? 

A. I can only tell you what I think is the 
basis - - 
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Q. 


A. -- for such an agreement -- disagreement. 
That is, that if the statement is being made, is it 
a safe alternative to cigarettes, is read to mean 
the smoking of cigarettes, then I will stand by my 
statement. 


If the statement is to be taken to mean is 
a safe alternative to not smoking, then I will say 
that I understand that there are some health effects 
from smokeless tobacco. So the question of to whom 
the statement is being applied and for what purpose 
is crucial to the answer. 

Q. Okay. Now just to loop back here, you 
said there are some health effects of smokeless 
tobacco. We had discussed leukoplakia before. Are 
there others? 


A. No, that's the only one that I meant. 

Q. All right. 

A. I understand that there may be others but 
I'm not familiar with the data that support them. 
That there may be other, for example, conditions or 
effects on the gums. 

Q. And just to finish this subject, is 
addiction a health effect in your view? 

A. I don't have an opinion on that. 
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Q. 

Now, you 

57 

are an epidemiologist. 

A . 

Yes . 


Q. 

You are 

not a clinician? 

A. 

That is 

true. 

Q. 

You don' 

t treat patients with oral cancer? 

A . 

I don't 

treat patients at all. 

Q. 

Have you 

ever looked in the mouth of a 


snuff dipper and suspected oral cancer? 

A . No . 

Q. Have you ever referred such a person to a 
pathologist or surgeon for diagnosis? 

A. I have never referred any patient to 
anybody. 

Q. Okay. The -- of the three methods of 
suspecting that an agent may be a carcinogen and 
bear with me here -- one being observations by 
physicians and surgeons treating cancer patients, 
the second one being experimental laboratory 
experiments, and the third being epidemiology, is it 
still your view that epidemiology is more 
problematic than the other two? 

MR. WROBLESKI: Object to the form, 

lack of foundation. 

A. You say "still my view" so you apparently 
are reading something of mine again. 
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Q. {BY MR. SPOHRER) 241 of the document 
right in front of you, yes, sir. 

A. This document? 

Q. The first, yes, sir. Section 3 of the 
Deveeta (sic) work page 241, the first paragraph. 
And just for the record, we're reading from "Cancer 
Principles and Practices of Oncology," Sixth 
Edition, pages 241. 

A. And I understand your question to begin 
with this quotation, evaluating causality with 
epidemiologic research is more problematic meaning 
more problematic than the two ways for studying the 



13 

causes 

of cancer that are described above. 


14 

Q. 

Precisely. 

10:33 

15 

A . 

And is the question: Do I still believe 


16 

t hat ? 



17 

Q. 

Yes, sir. 


18 

A. 

Yes, sir, I do. 


19 

Q. 

And why is that, sir? 

10:33 

20 

A. 

The epidemiologic research, first I'll 


21 

compare 

it to the experimental setting. 


22 

Q. 

Yes, sir. 


23 

A. 

Epidemiology is a non-experimental 


24 

science 

It is a so-called observational science 

10:34 

25 

and it 

deals with out-bred human beings over whom 
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the epidemiologist has no control whatever with 
regard to the exposure of interest or alternative 
causes of the disease of interest. So for these 
reasons the conduct and interpretation of 
epidemiologic studies is much more problematic, in 
my opinion, than is the conduct and interpretation 
of experiments. 

With regard to the comparison of 
epidemiology as more problematic than clinical 
studies, the basis for that statement is that the 
clinical reports that have led to the ultimate 
establishment of agents as carcinogens have been, 
well, I have to rephrase the denominator. 

Those kinds of clinical observations which 
could lead to the identification of a carcinogen 
have typically been correct and they have been 
correct, I believe, because they are restricted to a 
particular set of circumstances. And that 
circumstance is that an unusual form of cancer is 
seen in several people with unusual exposure. And 
when the clinical observation has been followed up, 
whether by experimental research or epidemiological 
research, it has typically been confirmed. 

Q. Of these three methods, if I may refer to 
them as methods of studying cancer, which has a, in 
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6 0 

your opinion, a greater validity or a higher 
accuracy, if that's answerable? 

MR. WROBLESKI: Object to the form? 
A. This question actually would be very 
difficult to answer. 

Q. (BY MR. SPOHRER) Okay. 

A. I don't really know how to answer it. 

Q. Okay. Let me back off then and approach 
it a different way. 

Are each of these three methodologies 

fallible? 

A. Yes. 

Q. Prone to error? 

A. I don't know that they are prone to but 
they are certainly subject to. 

Q. Okay. And do each of them have certain 
strengths, if I may use that term, over the others? 
A. Yes . 

Q. Okay. Have you been provided with the 
opinions of Michael McMullin's treating physicians 
in this case as to the cause of his oral cancer? 

A. I have read a number of medical records. 

I don't recall any -- any opinion being offered by 
the practicing physicians who saw him. 

Q. Okay. 
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Q. How much are you charging for your work on 
this case, please? 

A. $450 per hour. 

Q. And how much time have you devoted to -- 

A. Excuse me, I misspoke. It's $500 per 

hour . 

Q. Did it go up just as we were talking? 

A. No. It went up -- my rate went up January 
1st of this year. 

Q. $500 per hour and is that for any hours 
that you spend or just for certain activity? 

A. It's all activities, not including at that 
rate at least travel time. 

Q. Okay. So that would be for reviewing 
documents, conferring with counsel or giving a^ 
deposition? 

A. Or appearing at trial, yes. 

Q. Or appearing at trial. How many hours 

have you worked on this case so far? 

A. I don't -- I can't answer that. 

Q. Do you have a bill or an invoice or a time 
sheet to indicate how much time you have spent on 
this case? 

A. No, I don't. 

Q. Can you estimate for me how much time you 
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10:38 1 

have spent on this case? 

2 

A. With some approximation, yes. 

3 

Q. And what is that estimate? 

4 

A. I know that I have sent and received 

10:39 5 

payment for a bill in the amount of approximately 

6 

$10,000. That might include travel expenses, 

7 

probably does. I'm not sure. 

8 

I have sent and at least not as yet 

9 

received payment for another bill in the amount of 

10:39 10 

approximately $17,000. That would also include some 

11 

travel expenses. I can't remember how long it has 

12 

been since the date of that bill, but perhaps a 

13 

month or so, month or six weeks. And there has been 

14 

in the interim perhaps an additional. 

10:40 15 

Q. Accrued time? 

16 

A. Yes, about 10 hours, not counting today. 

17 

Q. So approximately $32,000 of either billed 

18 

or unbilled services as of this date or 

19 

approximately this date? 

10:40 20 

A. Billed or unbilled amount but not all 

21 

services. As I mentioned, there could be 

22 

substantial expenses in the first two bills. 

23 

Q. What expenses did you incur? 

24 

A. Travel to New York and staying in 

10:40 25 

New York. 
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10:40 

1 

2 

63 

Q. How many times have you been to New York? 

A. Let me think for a minute about that. 


3 

Q. On this case, obviously. 


4 

A. Yes, of course. Twice. 

10:41 

5 

Q. And did you fly out there on a commercial 


6 

airliner? 


7 

A. Yes . 


8 

Q. And stayed at a hotel in New York? 


9 

A. Yes. 

10:41 

10 

Q. What have you done in this case in a 


11 

summary general fashion? 


12 

Obviously, you have reviewed the medical 


13 

records of Mr. McMullin and his deposition. What 


14 

else have you done? 

10:41 

15 

A. I think a fair statement would be that I 


16 

have done a review of all of the materials that have 


17 

been provided to you. I have prepared a 


18 

presentation that I made to Mr. Wrobleski and his 


19 

colleagues and I think you have got the overheads 

10:41 

20 

that I used to make that presentation. 


21 

Q. Urn-hmm. 


22 

A. At my second visit to New York, I made 


23 

another presentation. There were no overheads used 


24 

but there was some printed materials and those have 

10:42 

25 

been provided to you. 
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10:43 10 
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12 
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10:43 15 
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10:43 20 
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2 4 



10:43 


25 


I have reviewed a couple of videos of 
Mr. McMullin. I have met with Mr. Wrobleski, 

Mr. Kuhlman and other attorneys twice in New York, 
once in Birmingham, here last night. 

Q. Okay. Dr. Cole, on the table in front of 
us are a number of scientific articles, some of them 
going back several decades. 

A. Yes. 

Q. Where did those come from? 

A. Some of them came from my, my own files 
prior to any involvement that I had with U.S.T. 

Some have been provided by U.S.T., and some were 
obtained by me as a result of the Med Line search. 

Q. Of the volume of materials here, what 
percentage of it was provided to you by the lawyers 
for U.S.T.? 

A. I would like to amend my answer to the 
previous question siightly, if I may make an 
addition to it. 

Q. Sure? 

A. Some also represent my own production, 
that is, represent my own work. 

Now I understand the question to be of the 
total volume of scientific articles that are 
available on this table, what percent would have 
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come from U.S.T.? 


65 



10:44 


10:44 


10 : 44 


10:44 



10:44 


2 

Q. Correct . 


3 

A. I really -- I really don't know. It's not 


4 

a -- it's not anything I attach any importance to. 


5 

I don't - - 


6 

Q. Well, I -- 


7 

A. May I answer the question? 


8 

Q. Of course. 


9 

A. We were not going to interrupt one 


10 

another. 


11 

Q. Go right ahead. 


12 

A. It's not a matter that I attach importance 


13 

to, what the source is of an article. 


14 

Q. And it is obviously of importance to me, 


15 

hence the question. 


16 

A. Right. 


17 

Q. So can you give me an answer to my 


18 

question of what percentage of the scientific 


19 

literature that you have reviewed for this case was 


20 

given to you by U.S.T. or its attorneys? 


21 

A. No, I cannot answer that. 


22 

Q. Where are the cover letters for any of 


23 

this material, medical records, depositions, 


24 

anything? 


25 

A. It's all discarded. 
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Q. Who discarded it? 

A. Me . 

Q. When did you discard it? 

A. When I received it. 

Q. Why did you discard the cover letters for 
this material? 

A. Because I have no use for it. 

Q. Do you have those cover letters in any 
location? 

A. No, no. When I say discarded, I actually 
mean discarded; that is, they were thrown away. 

Q. And what was it exactly that you threw 

away? 

A. I have the policy of throwing away 
everything that I cannot envision a future use for. 
It doesn't apply in any particular sense to cover 
letters in this case. 

Q. Were you asked to discard anything by 
counsel? 

A. No . 

Q. Has anyone removed anything from the 
McMullin file material, we will call it, other than 
you? 

A. Now when you say the McMullin file 
material, you mean my file on the McMullin case? 

_____________________ ___ “ 
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Q. Any documents taking the universe of 
documents which you have considered in this case at 
any time, has anyone removed any materials from that 
document collection? 


10:46 5 


A. Yes, I have 


6 Q. Okay. What? 

7 A. Well, there were the letters of 

8 transmission that we have already talked about. 

9 There would be earlier drafts of any of the 

10:46 10 materials prepared by me and which are now on this 

11 table. That would be it. 

12 Q. And you say drafts, you mean of your 

13 presentations? 


A. Yes. Those are 


that's what comes to 


10:46 15 mind. But for example, if we have say, for example, 

16 an earlier draft -- let me rephrase it. 

17 I think there are two papers of which I am 

18 a co-author which have been published since the time 

19 I was involved in this case. And there is a 

10:47 20 published version of those papers here on the table 

21 in front of us. Any prior versions of those papers 

22 would have been destroyed by me, although the senior 

23 author of that -- of those two papers may or may not 


10:47 25 


have prior drafts. That I don't know, but I 
wouldn't have. 
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Q. 


Why was your first deposition originally 


10:47 5 


10:48 10 


10:48 15 


10:48 20 


10:48 25 


scheduled for earlier this summer canceled? 

A. I don't know. I was just told that it 

was . 

Q . Have you discarded any correspondence or 
draft material since you received the notice of 
taking your -- original notice of taking your 
deposition in this case? 

A. Could you just tell me when that would 
have been? 

Q. I think the original deposition was 
scheduled probably for early September or late 
August. 

A. Okay. But my -- I was asking when would I 
have received the original notice? 

Q. Well, the attorneys for whom you are 
working would have received the notice probably two 
or three weeks in advance of the deposition date. 

A. So I understand the question to be have I 
destroyed anything since August 1st, essentially. 

Q. Yes. 

A. Certainly any letters of transmission that 
have accompanied any, well, you should have received 
two packets of material. One would have been, you 
know, that was sent here at least in a box. And a 
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second one which I brought with me which was 
materials that I had put into the file, so to speak, 
since the materials in the box were prepared. 

I am not sure exactly when the box was 
sealed and sent, but subsequent to that date, the 
only things that would have been destroyed would 
have been letters of transmission. 

Q. Let me say I have received no boxes of 
material either from you or anyone on your behalf. 
Coming here this morning was the first time I was 
given an opportunity to look at your, quote, file. 
But we have an interest in seeing what materials you 
have been given by counsel, including any 
transmittal letters, cover letters and as item 10 
says on Exhibit A of the notice of deposition, any 
memorandum or correspondence reviewed by you that 
was prepared by defendant or its attorneys in 
connection with this case. 

A. All right. May I see this? I assume you 
are talking about the subpoena. I believe I have a 
copy here somewhere, but I'm not sure where. 

Q. Yes, you do. The third page of it is 
Exhibit A and item 10 relates to correspondence 
prepared by the defendant or its attorneys. 

A. This is where I actually have two. Should 
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1 

71 

not have' that, that somebody put it in your file 

• 

2 

today? 


3 

A. No . 


4 

Q. Or are you saying that you don't have a 

10:51 

5 

recollection of receiving it? 


6 

A. It's the recollection is the word. 


7 

Q. That's fine. You don't need to read over 


8 

all the things on Exhibit A. I would like to ask 


9 

you though, how many items have been discarded since 

10:52 

10 

August 8? 


11 

A. I have no way of answering that since I 


12 

don't count things that I throw away. I can only 

• 

13 

tell you that the things I would throw away would 

14 

fall into the two categories that I have already 

10:52 

15 

mentioned to you. I don't think I threw away 


16 

anything else and it's not likely that I would. 


17 

Q. How is it that you decided what to keep 


18 

and what to throw away? 


19 

A. As I mentioned to you, I have thrown away 

10:52 

20 

any letters of transmission, the reason being that I 


21 

have no anticipated further use. They have no value 


22 

to me . 


23 

Now if there were an instruction here that 


24 

said keep things even though you think they have no 

10:52 

2 5 

further value to you, then I would probably call 

• 
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Mr. Wrobleski and say, am I, in fact, required to do 
this? 



2 

3 

4 


10:53 5 

6 

7 

8 
9 

10:53 10 

11 



12 

13 

14 


10:53 15 
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17 

18 


19 
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22 
2 3 
24 
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25 


Q. Well, let me just suggest to you that in 
future litigation matters out of an abundance of 
caution you keep everything because you are likely 
to be asked, as you are here, to produce 
everything. All right? 

A. Could I just comment on that? 

Q. Sure. 

A. I understand that you are advising me as 
to how I should conduct my affairs. 

Q. Just a friendly suggestion, Doctor. 

A. Okay, you are giving me a friendly 
suggestion as to how I should conduct my affairs. 

And I should -- this friendly suggestion is based on 
an abundance of caution, implying that there is some 
risk to me of not complying with this suggestion. 

And I would -- I don't know how I can respond or 
accept this suggestion unless I know what the down 
side is of not accepting it. What is this risk to 
me ? 

Q. The risk is to your credibility. The risk 
is to your veracity. The risk is to your appearance 
in front of a fact finding body where you have 
selected certain items to keep and certain items to 
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throw away. 


That's all. 
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You can take my suggestion 
or not. You won't be billed for it. 

A. Okay. 

Q. Let's talk about your notes for a moment. 

I think you have a copy or the original is in front 
of you. 

A. I understand you have asked me a question 
that I have not answered and just we're moving onto 
another question? 

Q. What did you understand that question to 

be ? 

MR. WROBLESKI: I think we ought to 

move on. The colloquy is on the record and let's 
just move forward. 

Q. (BY MR. SPOHRER) Do you have your notes 
in this case, sir? 

A. Unless there is a -- I don't have them -- 
unless they are in here. 

Q. Let's take these two notices here, if I 
may. We'll staple the notices together and mark 
those as Exhibit 7. 

(Cole Exhibit No. 7 marked.) 

A. When you say my notes, I take it you are 
referring to my handwritten sheets. 

Q . Yes. 
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A. Okay, yes, I have six such sheets. 

Q. All right. Looking at the first one I 
have in front of me, it starts with NTP? 


A. 

Yes. 



Q. 

Do you have that, sir? 



A. 

Yes. 



Q. 

What is NTP an abbreviation 

for? 


A . 

National Toxicology Program 

for the United 

States . 




Q. 

Then you list the compounds 

NNN, NNA 

and 

NNK. I 

s that correct? 



A . 

Yes . 



Q. 

Tell me what the significan 

ce of that 

i s 

on NTP, 

please? 



A. 

As you may know, NTP is the 

official 

body 


charged by Congress with determining carcinogenicity 
for human beings of various substances and they 
produce periodically a report on carcinogens. This 
information comes from the latest such report which 
is report No. 9. 

Q. And this is from the NTP, National 
Toxicology Program? 

A. Yes. It's from their ninth monograph 

on. . . 

Q. All right. What do you mean by all above 
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• 

10:56 

1 

are, quote, be according to NTP? 



2 

A. The NTP produces two lists of agents which 




3 

lists designate the opinions of the NTP as to the 




4 

carcinogenicity for human beings of the agents that 



10:57 

5 

are on the list. These three nitrosamines are on 




6 

what is called the "B" list, the "B" list being, 




7 

well, I think I have answered your question. I will 




8 

elaborate it further, if you wish. 




9 

Q. Please do. Tell me what is meant by the 




10 

"B" list as contrasted with the "A” list. 




11 

A. The "A" list is agents that are known to 




12 

be human carcinogens, known being known to the NTP. 


• 


13 

The "B" list are agents that are -- I 



14 

forget the exact language. I usually use the word 



10:57 

15 

"suspect" but it may something like reasonably, may 




16 

reasonably anticipated to be human carcinogens. But 




17 

reasonably anticipated is something I have written 




18 

about as to what it's meaning actually is since 




19 

compounds often sit on the "B" list for many years. 



10:58 

20 

Q. The National Toxicology Program is a 




21 

federal government agency? 




22 

A. Yes, it's part of the United States Public 




23 

Health Service . 




24 

Q. It's made up of scientists who study 


• 

10:58 

2 5 

carcinogenic agents? 
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7 6 

The answer to your question is yes, but 
it's an misleading answer. The NTP consists of 
scientists who do do carcinogenic research, but 
these classifications are not made by those people. 

Q. Okay. They are reviewed by those people? 

A. I don't know about that. 

Q. What do those scientists do up there? 

A. They do -- it's down there. 

Q. Down there, over there? 

A. Well, maybe it is up there. It's in 
Arkansas. 

Anyway, they do do experimental research, 
but these evaluations are made by outsiders who they 
call in for sessions on either individual compounds 
or individual groups of compounds. 

Q. Okay. 

A. Then there is indeed an internal review 
made by people, either who are staff members at NTP 
and/or in joint session by other experts that they 
invite to review the recommendations of the original 
panel. 

Q. Is the NTP considered a reputable 
organization? ; 

A. I think it's a reputable organization as I 
understand the word, yes. 

ALLEGRO REPORTING SERVICE” INC. 

440 Louisiana Houston, TX 77002 713/227-8404 



10:59 

1 

77 

Q. Are NNN, NNK and NNA found in smokeless 

2 

tobacco? 


3 

A. Yes. 


4 

Q. What is the IARC? 

10:59 

5 

A. That's the International Agency for 


6 

Research on Cancer which I think we -- you mentioned 


7 

before. 


8 

Q. Also a reputable organization? 


9 

A. Oh, yes . 

10:59 

10 

Q. Sort of the international equivalent of 


11 

the NTP, perhaps? 


12 

A. No, I wouldn't call it that at all. It's 

• 

13 

quite a different kind of organization. 

14 

Q. Tell me in shorthand version what IARC is? 

11:00 

15 

A. IARC is the cancer research arm of the 


16 

World Health Organization, but its research program 


17 

. is much more slanted towards epidemiology statistics 


18 

and compilations, reviews of data as opposed to the 


19 

NTP whose own research program is primarily original 

11:00 

20 

data generating experimental work. 


21 

Q. What is the date of the data that you are 


22 

giving us on this note from IARC? 


23 

A. There are a number of dates that could be 


24 

responsive to your question. This information came 

^^11 00 

25 

off the IARC web site on the date in the lower right 
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8 

corner, June 11 of this year. As you see for the 
compounds as they are listed, there is a date given 
as well. And that is on the web site, the last 
update of the information on that particular 
compound by IARC. 

Q. What is the conclusion of IARC on NNK? 

A. Well, IARC doesn't have -- let me rephrase 
that. There are three things that might qualify 
under the label "conclusion" by IARC. And that is 
that they give a conclusion on what the animal 
information means, what the human information means, 
and then how they more subjectively assess these two 
pieces of information. 

I'm potentially guilty here of giving a 
misimpression so I want to correct that the IARC 
operates in a fashion similar to the NTP in that it 
does not make these judgments. It calls in expert 
review committees to do it. 

Q. Okay. What is the significance of a 2-B 
overall designation? 

A. Well, there are several ways to respond to 
that question. One is to say that that is a -- if 
that were to be verbalized in brief form, it would 
be possibly carcinogenic for humans. 

Q. And the NNA designation of 3 overall? 
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A. Three overall would similarly for brevity 

• 

be stated as the available information is inadequate 

3 

to allow an assessment of the human carcinogenicity 

4 

of the agent. 

11:02 5 

Q. Okay. Do you disagree with the IARC 

6 

classification of NNK and NNA as possibly 

7 

carcinogenic for humans? 

8 

A. No. 

9 

Q. Do you disagree with the NTP designations 

11:03 10 

of all three -- these are by the way tobacco 

11 

specific nitrosamines that we are speaking about? 

12 

A. Yes, sir. 

A 

Q. Do you disagree with the NTP designation 

14 

of all three tobacco-specific nitrosamines as 

11:03 15 

reasonably anticipated to be human carcinogens? 

16 

A. I don't disagree. 

17 

Q. Okay. Let's take another break. 

18 

A. Take another break? 

19 

Q. Yeah. All right. Every hour whether we 

11:03 20 

want to or not. 

21 

(Pause from 11:05 to 11:19 a.m.) 

22 

Q. (BY MR. SPOHRER) Dr. Cole, is cancer the 

23 

major cause of death in the United States? 

24 

A. No. 

-11:17 25 

Q. What is? 

• 
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A. The single category into which most deaths 


are categorized is ischemic heart disease. 

3 

Q. Okay. You had predicted that by 1998, 

4 

cancer would be the major cause of mortality and of 

11:18 5 

morbidity and I'm reading from "Light Bulbs and Wine 

6 

Glasses." Obviously, you believe that you were 

7 

incorrect in that now and that may be fortunate for 

8 

some of us or all of us. What do you attribute that 

9 

to? 

11:18 10 

MR. WROBLESKI: Object to the form. 

11 

A. My being incorrect? 

12 

Q. (BY MR. SPOHRER) Yeah. 


A. Well, I should explain that the statement 

14 

was based on the idea that cancer would continue to 

11:18 15 

rise until about the year 2000. And that heart 

16 

disease, the decline of heart disease would 

17 

decelerate. Both of those statements proved to be 

18 

wrong. That is cancer mortality in this country 

1 9 

peaked in 1991 and the decline of heart disease has 

11:19 20 

continued. 

21 

Q. Do you have a view as to why cancer 

22 

mortality has peaked? 

23 

A. Yeah. There are two views actually. The 

24 

first one is that the incidence of the smoking 

_ 11:19 25 

related cancers has begun to decline starting about 

• 
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1 

81 

1990 or so. And the mortality from most other forms 

2 

of cancer has declined since about 1950 due to 


3 

advances in diagnosis and treatment. 


4 

Q. Do you have an opinion as to the cause of 

11:19 

5 

Michael McMullin's mouth cancer? 


6 

A. Yes, Ido. 


7 

Q. And what is that? 


8 

A. I think it is attributable to the one or 


9 

more of the unidentified causes, factors that cause 

11:19 

10 

the bulk of the disease in young adults. 


11 

Q. And what are those? 


12 

A. I don't know their names. 

• 

13 

Q. All right. So let me see if I understand 

14 

this correctly and I'm going to just put the 

11:20 

15 

question to you. 


16 

Do you hold an opinion within scientific 


17 

or medical probability as to the cause of Michael 


18 

McMullin's cause of the cancer of the tongue? 


19 

A. In terms of a specific agent, no. 

11:20 

20 

Q. What are on the list of possible agents or 


21 

causes ? 


22 

A. Possible in the sense that they are known 


23 

to be causes of the disease and he may possibly have 


24 

had them or possible causes? 

_ 11:20 

25 

Q. Well, both. 

• 
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11:20 1 

A. Okay. Cigarette smoking, alcohol abuse, 

2 

human Papillomavirus infection. Let me see if I 

3 

might have made such a list. 

4 

Q. In your notes -- 

11:20 5 

A. Marijuana could be added to the list as a 

6 

suspect cause. 

7 

Q. Okay. Now, is it your opinion that his or 

8 

what is your understanding of his cigarette usage? 

9 

A. I don't have a clear idea because I have 

11:21 10 

read and heard different things, but my general 

11 

understanding is that he started smoking as a 

12 

sophomore in college, may have smoked as much as a 

13 

half pack of cigarettes per day for several years. 

14 

That's about as concrete as I have. 

11:21 15 

Q. What is the source of that information? 

16 

A. It comes from, well, I can't be specific. 

17 

It's just information that I have, whether it came 

18 

from medical records. His deposition or statements 

19 

of others, I don't recall. 

11:21 20 

Q. Statements of what others? Who are the 

21 

other people? 

22 

A. Well, as I don't recall them, I can't 

23 

answer that . 

24 

Q. Is it from the attorneys for U.S. Tobacco? 

11:22 25 

A. No, I don't believe they have ever said 
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11:22 1 

anything to me about his smoking habits. 

• 

Q. Can you point to me where in the 

3 

deposition or on the record he said he ever smoked 

4 

as much as a half a pack a day for several years? 

11:22 5 

A. No, I can't. 

6 

Q. Is it anywhere in your notes? 

7 

A. May I take a moment to look at that? 

8 

Q. My question is: Do your notes give us a 

9 

reference to the original source of that? 

11:22 10 

A. I would have to look and see. 

11 

Q . Yeah, sure. 

12 

A. No, they don't. They don't even make a 

13 

statement to the smoking. 

14 

Q. What is your understanding of his alcohol 

11:23 15 

consumption? 

16 

A. I have a recollection that it was very 

17 

light, intermittent. 

18 

Q. And same question with respect to 

19 

marij uana ? 

11:23 20 

A. I don't have any knowledge at all of his 

21 

use. I think there was a statement somewhere of one 

22 

use, usage. It might have been in his video. 

23 

Q. And HPV? 

24 

A. I have no information at all. 

_ 11:23 25 

Q. Okay. So it's your general conclusion 

• 
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that most young people with oral cancer we don't 
know a precise cause? 

A. The statement that I made a moment ago, I 
think was in the context of tongue cancer. 


Q. 

Okay. Well, let me 

broaden 

it to 

oral 

cancers 

in general 

• 




A. 

It will 

remain the 

s ame . 



Q. 

But you 





A. 

But let 

me finish. 

please . 



Q. 

Sure . 





A. 

All right. I don't 

think I 

need 

to add 


anything to what's on the record. 

Q. What is your understanding of the number 
of head and neck cancers diagnosed per year? 

A. At all ages? 

Q. In this country, all universe of all 
patients? 

A. I understand the question to be the 
universe of all diagnoses in this country? 

Q . Yes, sir. 

A. Approximately 30,000. 

Q. And how many of those -- what is the 
mortality every year from head and neck cancer? 

A. The same, about 8,000. 

Q. In what percentage of the universe of head 

_____________________ _____ 
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11:25 

1 

and neck cancers is tobacco considered to be a 

w 

2 

causative agent? 


3 

MR. WROBLESKI: Object to the form. 


4 

A. Yeah, I will need some clarification on 

11:25 

5 

this. 


6 

Q. {BY MR. SPOHRER) All tobaccos, all head 


7 

and neck cancers? 


8 

A. Well, I'm not going to be able to answer 


9 

the question. ' 

11:25 

10 

Q. Why? 


11 

A. If you -- well, if you will allow me to 


12 

ask, okay, I will put -- I will respond to the 


13 

question on the table. 

W 

14 

I cannot answer your question because I 

11:25 

15 

don't know how you want me to parse out the role of 


16 

tobacco in those cases where the tobacco is a 


17 

contributor to a synergism in the production of the 


18 

disease, synergism with alcohol. There are several 


19 

ways to parse that out. 

11:26 

20 

Q. In what percentage of the 30,000 H and N 


21 

cancers patients per year do you believe tobacco is 


22 

a significant contributing agent? 


23 

MR. WROBLESKI: Object to the form. 


24 

A. Now you use the expression H and N, which 

_ 11:26 

25 

I understand to be head and neck which is not 

• 
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exactly the same as oral cavity. 

\ 

Q. (BY MR. SPOHRER) Okay. 


3 

A. Is it to be oral cavity? 


4 

Q. Which are you more comfortable answering 

11:26 

5 

with respect to the oral cavity or the head and 


6 

neck ? 


7 

A. Oral cavity. 


8 

Q. Okay. So let's amend it to that. 


9 

A. So the question is in about what percent 

11:27 

10 

of cancers of the oral cavity is smoking -- is it 


11 

smoking? 


12 

Q. Is tobacco considered to be a significant 

• 

13 

contributing cause? 

14 

A. Okay. The answer is between 90 to 95 

11:27 

15 

percent under the assumption that all of the causes, 


16 

all of the cases which are jointly caused by 


17 

cigarettes -- by tobacco and alcohol are for this 


18 

purpose attributed to the tobacco, but I want to 


19 

make it clear that I am using tobacco here as a 

11:27 

20 

synonym for smoking. I do not know what percent 


21 

would be attributable. I have never seen this 


22 

measure, which we call the attributable risk 


23 

percent, calculated for smokeless tobacco products. 


24 

Q. What is meant by epidemiologists such as 

11:28 

25 

yourself by the term "relative risk"? 
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11:28 1 

A. It's the ratio of the risk in an exposed 

• 

group compared to a risk of 1.0 in a similar 

3 

non-exposed group. 

4 

Q. I'm sorry. The enumerator is the exposed 

11:28 5 

group? 

6 

A. Yes . 

7 

Q. And the denominator is non-exposed times 

8 

1.0? 

9 

A. Well, it's not the group but the rate in 

11:28 10 

the groups. 

11 

Q. The rate in the groups. And that gives us 

12 

a product of what? 

13 

A. The thing that you called the relative 

14 

risk. 

11:28 15 

Q. Okay, relative risk. What is the relative 

16 


17 

A. It's not a product, it's a quotient. 

18 

Q. Thank you. 

19 

What is the relative risk in your view of 

11:29 20 

the risk of oral cancer from the use of smokeless 

21 

tobacco? 

22 

A. Those are actually cataloged in a recent 

23 

paper which I co-authored and maybe if I could have 

24 

that it would facilitate answering the question. 

^11:29 25 

It's the review article. 

• 
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Q. It's the reappraisal? "Tobacco Use and 

2 

Cancer"? 


3 

A . Yes, sir. 


4 

Q. The doctor is referring to "Tobacco Use 

11:29 

5 

and Cancer, A Reappraisal Oral and Maxillofacial 


6 

Pathology"? 


7 

A. No, this is not the correct paper. 


8 

Q. This the one you are looking at? 


9 

A. No, I'm referring to the May 2002 paper, 

11:29 

10 

the review article. I have it. I thought we were 


11 

waiting for you to find your own paper. 


12 

Q. Go ahead. Give us the citation too 

• 

13 

first . 

14 

A. This is a paper authored by Rodu and Cole 

11:30 

15 

and it appears in the Journal Oral Surgery, Oral 


16 

Medicine, Oral Pathology. Well, actually it's also 


17 

called Oral Radiology and Endodontics and it's 


18 

volume 93, 2002. It is a review article of the 


1 9 

available literature on smokeless tobacco products, 

11:31 

20 

and various forms of cancer of the oral cavity, also 


21 

various forms of smokeless tobacco. 


22 

And I believe your question was what do I 


23 

consider to be the relative risk relating smokeless 


24 

tobacco to oral cancer? 

_ 11:31 

25 

Q. Um-hmm. 

• 
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11:31 1 


And the answer is, if you look at the 


2 second line from the bottom of this table, you will 

3 see that there is a range of relative risks from 1.0 

4 for moist snuff on up to 5.9 for the dry snuff. So 

11:32 5 that is the answer to your question. 

6 Q. Okay. And so for moist snuff it is 1.0? 

7 A. Yes. 

8 Q. Which means there is no increased relative 

9 risk for oral cancer? 


11:32 10 


A. Correct 


Q. Now, turning to your article from the same 
journal of 1994, would you describe that as a 
literature review as well? 

A. I need to see it. 


32 15 


Q. Do you have that? 


like, Bob. 


MR. KUHLMAN: Let's see what it looks 


MR. SPOHRER: He can use that 


A. And I understand the question, would I 


11:33 20 


consider this to be a review article as well? 



Q. (BY MR. SPOHRER) Yes. 

A. Okay. No. 

Q. How is not a review article? 

A. It is more in the spirit of a commentary 
It is not exhaustive. It is not analytic. 


ALLEGRO REPORTING SERVICE, INC. 

440 Louisiana Houston, TX 77002 713/227-8404 


Stottid/felrBU 


(TTsMTOfsrafl 


lousirvao 




11:33 1 


9 0 



2 

3 

4 


11:34 5 

6 


7 


8 

9 


11:34 10 

11 


12 



13 

14 


11:35 15 
16 


17 

18 
19 

11:35 20 
21 
22 
23 


24 



11:35 


25 


Q. Was one of the purposes of the '95 or, 
excuse me, the '94 paper to be to set forth the 
relative risk of smokeless tobacco use? 

A. No, I don't believe that was the purpose. 

Q. Well, was one of the conclusions of the 
paper establishment of a relative risk for smokeless 
tobacco use? 

A. Yes. 

Q. Okay. And what did you and your fellow 
authors conclude was the relative risk of smokeless 
tobacco use in the '95 paper? 

A. 4.2. But that's all forms of smokeless 
tobacco use and all forms of oral cancer. 

Q. Did you break it down any further to 
different types of smokeless tobacco or different 
types of cancer? 

A. No, at that time I think that like 
everyone else, we were not sensitive to the 
realization that we came to when we in fact did the 
exhaustive review. 

Q. Now turning to the exhaustive review, 
which by the way was supported in part by the $1.5 
million gift from United States Tobacco, was it 
no t ? 

A. I don't believe the gift is 1.5 million. 
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11:35 


11:36 


11:36 



11:36 


11:37 



11:37 


1 

Q. What do you believe it to be? 


2 

A. I think it's 1,250,000. 


3 

Q. Okay. Whatever it is set forth in this 


4 

gift agreement here of one million and a quarter or 


5 

a million and a half, it's $250,000 per year over a 


6 

number of years? 


7 

A. Yeah, it's exactly as I said. It's 


8 

one-mi11ion - 250, 250 times five. 


9 

Q. And my question was did the 2000 article, 


10 

excuse me, the 2001 article was supported in part by 


11 

this gift from United States Tobacco. Is that true? 


12 

A. Just for the record, you said 2001 you 


13 

meant 2002. 


14 

Q. I'm sorry. Received for publication 2001 


15 

but you are correct, it's May of 2002? 


16 

A. The answer is yes, it was supported in 


17 

part by the unrestricted gift from the United States 


18 

Tobacco Company. 


19 

Q. Okay. You reviewed 23. Is that correct? 


20 

23 articles? 


21 

A. Actually, we reviewed considerably more 


22 

than that. I think we were able to use some -- I 


23 

don't find the number here. It's less than 23 that 


24 

we -- well, there are three numbers. 


25 

One is a large number that I don't know of 
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11:37 


11:37 


11:38 


11:39 


11:39 



11:39 


1 

all of the papers that were reviewed. 23 were 


2 

considered to be potentially useful to the review, 


3 

and -- that's not correct. 21 were considered 


4 

potentially useful and some smaller number were 


5 

actually included in the analysis presented in 


6 

Table 2. 


7 

Q. Of the 21 considered potentially useful. 


8 

how many of those were available at the time that 


9 

the '95 article was written? 


10 

A. Well, I don't -- just give me a moment. 


11 

Al1 but five. 


12 

Q. What did you find in the '95 article, and 


13 

I'm looking specifically, sir, at the last paragraph 


14 

in the discussion section? What did you find to be 


15 

the failure rate in smoking cessation programs? 


16 

A. The figure that is given here is that such 


17 

programs end in failure for over 75 percent of 


18 

smokers who try them. 


19 

Q. You believe that to be a correct number? 


20 

A. I really -- I have no reason to doubt it, 


21 

that particular piece of -- 


22 

Q. Now you - - 


23 

A. I'm not finished. 


24 

Q. Excuse me. 


25 

A. -- that particular piece of information 
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was provided by Dr. Rodu. 

Q. Do you have any reason to doubt his 
information? 

A. No, I don't. 


11:39 5 Q. He is your collaborator on a number of 

6 articles and letters.and memoranda and 

7 communications on the issue of smokeless tobacco and 

8 health, is he not? 

9 A. Well, I'm not sure about collaboration on 
11:40 10 memoranda. 

11 Q. Well, strike memoranda then. 

12 A. Certainly on a number of published 

13 documents, yes. 

14 Q. Why is he not testifying in this case? 

11:40 15 A. I think you will have to ask Mr. Wrobleski 

16 that question. 

17 Q. Well, I don't get the chance to do that, 

18 unfortunately, but I get to ask you. 

19 A. I don't know the answer to the question. 

11:40 20 Q. You see Dr. Rodu, I would assume, 

21 periodically? 

22 A. Oh, yes. 

23 Q. And you have spoken to him about this 

24 case? 

11:4025 A. No. 
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Q. You have never spoken to him about this 

case? 

A. Not at all. 

Q. Do you know that he was listed as an 
expert witness at one time? 

A. No, I did not know that. 

Q. Did he know that he was listed as an 
expert witness? 

A. He never mentioned it to me so I don't 
know whether or not he knew. 

Q. What is your view as to the -- 

A. Mr. Spohrer, I would like to add something 

that I think might be useful for one and all. 

Dr. Rodu has been on sabbatical for six months of 
this year. During that period of time I had very 
little communication with him. 

Q. Okay. Is he out of town or out of the 
country? 

A. He was out of the country, yes. 

Q. Where is he? 

A. He was. He's back and has been back since 
August 1st. He was in fact in Sweden. 

Q. Okay. What was he doing in Sweden? 

A. He was reviewing information on a major 
survey that was conducted there on various health 
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features and health practices of a northern Swedish 
population. 

Q. Relating to smokeless tobacco use? 

A. Well, the survey that he was evaluating 
and using was much broader than smokeless tobacco 
use, but yes, he was primarily concerned with the 
information on smokeless tobacco. 

Q. What is the -- in your study, sir, what 
was the failure rate in smoking cessation studies 
where smokeless tobacco was used as the nicotine 
supplying agent? 

MR. WROBLESKI: Object to the form. 

A. The -- I believe there is a paper that we 
have published on that and I don't have it and all I 
can do is tell you the number that's given in 
there. I think that paper reported a one year 
followup, but I don't recall what the success and 
failure rates were. 

Q. (BY MR. SPOHRER) Which paper would that 
be, sir? 

A. If I looked at my CV, I can give you a 
cite to it. 

This would be, if you have my CV or just 
want to note it, I guess it will be on the record 
No. 170 . 
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11:43 1 

Q. What is the title of it so I can pull it? 

• 

A. It's "A Trial of Smokeless Tobacco 

3 

Acceptance.” It was published in 1998. 

4 

Q. Was the failure rate in that article 75 

11:44 5 

percent ? 

6 

A. I don't recall what it was. 

7 

Q. Do you have that article here, sir? 

8 

A . I don't. 

9 

Q. Is that the study? 

11:45 10 

A. You need to -- yes. 

11 

Q. What was the failure rate on the smoking 

12 

cessation program using smokeless tobacco? 


A. Well, it says the success rate was 25 

• 

percent. And an additional 7 percent had reduced 

11:45 15 

consumption, cigarette consumption by at least 50 

16 

percent. I'm not sure how that translates into a 

17 

number equivalent to a 75 percent that is mentioned 

18 

in the other paper. 

19 

Q. Okay. Thank you. 

11:46 20 

Do you still persist in your view that 

2 1 

smokers should put down their cigarettes and pick up 

22 

smokeless tobacco in an effort to quit smoking? 

23 

MR. WROBLESKI: Object to the form. 

24 

A. This is not something I have ever said. 

_ 11:46 25 

You said persist in my view that this is so. It has 

• 
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never been my view. 

Q. (BY MR. SPOHRER) Stand by one second. Go 
ahead, sir. 

A. The reason it is not my view is you have 
left out a crucial word. It's inveterate smokers to 
whom I offer this advice and yes, I do persist in my 
view that inveterate smokers should try smokeless 
tobacco as a way to reduce or eliminate their 
smoking. 

Q. What is an inveterate smoker? 

A. An inveterate smoker is a person who in 
his own perceptions has tried and failed to quit 
smoking by other means. 

Q. And have you used that term inveterate 


: 4 ' 


11:47 



15 smoker in all of your publications suggesting that 

16 this would be a useful thing for them to do? 

17 A. The actual use of the word "inveterate," I 

18 can't recall when we first started using that word, 

19 but ever since we started we have used it 

20 repeatedly. I think it probably does appear in 

21 every paper since. And as to whether or not we 

22 persist in the belief, yes, the answer is yes. 

23 Q. So you would not recommend that all 

24 smokers attempting to quit use smokeless tobacco? 

25 A. Oh, absolutely not. It's only the 
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inveterate smokers. 


98 



2 


3 

4 

11:48 5 

6 

7 

8 
9 

11:48 10 
11 
12 



13 

14 


11:49 15 
16 


17 


18 

19 


11:49 20 
2 1 


22 


23 

24 



11:49 


25 


Q. And you would never recommend that a 
non-smoker pick up smokeless tobacco as a new habit, 
would you, sir? 

MR. WROBLESKI: Object to the form. 

A. That is correct. 

Q. (BY MR. SPOHRER) And is it your view -- 

and I'm reading from your paper with Dr. Rodu -- 

\ 

"Nicotine Maintenance for Inveterate Smokers" -- 
that the risk of oral cancer is one-half for 
smokeless tobacco users is one-half that of 
smokers? I will hand that to you. 

A. Yeah. I want to point out that this was 
written prior to review and is essentially the 
equivalent of the 4.5 that appears in the paper that 
we have talked about a few minutes ago. 

Q. Okay. Well, this we're referring to is 
"Nicotine Maintenance for Inveterate Smokers" dated 
1999. Do you know the source of this, doctor? 

A. I believe it's a journal called 
Technology. 

Q. That's what I'm looking at here but this 
says -- 

A. The correct citation should be on my CV. 

Do you see -- 
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Q. 


Let's go off the record for a second. 
(Discussion off the record.) 
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11:51 


25 


Q. (BY MR. SPOHRER) The doctor has advised 

that what we were discussing a moment ago was the 
article from Technology dated 1999, volume 6, pages 
17 through 21. 

And sir, in that article you and Dr. Rodu 
concluded that the risk of oral cancer from using 
smokeless tobacco was approximately one-half the 
risk of oral cancer from smoking cigarettes? 

A. Yes, that's correct. 

Q. Then you revised that opinion in the 2002 
article? 


A. Yes. 

Q. Okay. 

A. It wasn't so much a revision as it was an 
elaboration in that the figure in the Technology 
paper is the same as the figure that was given in 
the commentary. The principal author of which was 
Vigneswaran and this half business is roughly 
equivalent to the relative risk of 4 as opposed to 
say 10 for smoking. 

Q. Now, were the 21 or so articles available 
for you to review when you did the Technology 
article ? 
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11:51 1 

A. I think that about 15 of them would have 

• 

been available. Whether or not they were all in 

3 

fact reviewed, I don't know. 

4 

Q. Well, actually more than 15 were 

11:52 5 

available, weren't they, sir? 

6 

A. I don't recall the exact number. 

7 

Q. Well, we established that when you wrote 

8 

the '95 article that all but five of the 21 articles 

9 

from the 2002 paper were available to you to 

11:52 10 

review. Now we're talking about a 1999 article. Do 

11 

you understand my question? 

12 

A. I understand your question. Yes. 


All I can do is look at the review and 

14 

count how many have a date before 1999. 

11:52 15 

Q. All right, let's do that. 

16 

A. Okay. All of the papers in the review had 

17 

been published before 1999. 

18 

Q. Did you consider those papers in preparing 

19 

the article for Technology? 

11:53 20 

A. I did not consider those papers. 

21 

Q. Why not? 

22 

A. There was no representation in the 

23 

Technology paper that it was a comprehensive 

24 

review. It was a representation with regard to the 

^ 11:53 25 

strategy for inveterate smokers. 

• 
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11:53 1 Q. Well, what happened between the 1999 

2 Technology paper and the 2002 article to cause you 

3 to revise the relative risk of oral cancer to 1.0 

4 f rom 4.2? 

11:53 5 MR. WROBLESKI: Object to the form, 

6 mischaracterizes his testimony. 

7 A. There are two parts of response that I 

8 have to make to your question. The Technology paper 

9 refers to smokeless tobacco generically. The review 

11:54 10 refers to each of a variety of forms of smokeless 

11 tobacco. That's the first thing. 

12 The second thing is that the 2002 review 

13 represents itself, holds itself out to be a 

14 comprehensive and exhaustive review of the entire 

11:54 15 world literature, at least in the western world, and 

16 the Technology paper does not hold itself out to be 

17 any such thing. 

18 Q. (BY MR. SPOHRER) What other opinions do 

19 you expect to express at the trial of this case? 

11:55 20 A. I believe there is a statement that has 

21 been submitted which states those and perhaps the 

22 most efficient thing is for me to have that and to 

23 repeat them. 

24 Q. Okay. Certainly. Are you referring to 

11:55 25 the disclosure of expert witnesses in this case? 
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That sounds like that would be the right 
thing, yes, but I don't have a copy. 


Q. 

Okay. 

Do you have one? Thank you. 

A. 

I was 

reading this and it's 

not me . 

Q. 

Who i s 

it? 


A. 

It was 

the previous page. 


Q. 

Oh . 



A. 

11 was 

someone else. 



Okay . 

It says on page 3 of 

this document 

Q. 

Let me 

just say we certainly can read 

this. If 

that's 

your intention, just 

to read this 

as a summary of 

your - - 


A. 

No, my 

intention was to use 

it as a 

reminder 

to jog 

my memory about the a 

reas . 

Q. 

Okay. 

Then go ahead. 


A. 

Okay. 

Well, it boils down 

to, I guess , 


three opinions. One is that the health risks from 
different types of smokeless tobacco products are 
different. That the information available does not 
support the conclusion that Mr. McMullin's cancer 
was caused by his use of smokeless tobacco. That 
the literature does not support the conclusion that 
the type of product used by Mr. McMullin causes oral 
cancer. 

And the last statement appears, unless I 
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11:57 1 

read it extremely carefully, it appears to be a 

• 

repetition. Oh, I see. The distinction is that 

3 

descriptive data as opposed to epidemiologic studies 

4 

do not support the conclusion that plaintiff's 

11:57 5 

cancer has been caused by his use of smokeless 

6 

tobacco. 

7 

Q. How long have you been working on this 

8 

case, sir, approximately? 

9 

A. I think as I mentioned, I was contacted 

11:57 10 

earlier in this year. 

11 

Q. So within the last 12 months? 

12 

A. Well, be more like nine months I guess. 

a 

Q. One of the earlier questions I asked you, 


Dr. Cole, was the percentage of your income from 

11:57 15 

legal, scientific legal matters such as this in the 

16 

past 12 months and your answer was 10 to 15 

17 

percent. 

18 

A. Um-hmm. 

19 

Q. And you had later on this morning we went 

11:58 20 

through the actual charges and time you have spent 

21 

on this case arid came up with about $32,000 so far. 

22 

Is that still -- I'm asking if your percentage of 

23 

your income at 10 to 15 percent remains accurate or 

24 

if that needs to be revised? 

^ 11:58 25 

A. No, it remains accurate. 

• 
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104 


2 

3 

4 

11:58 5 

6 

7 

8 
9 

11:59 10 
11 
12 

13 

14 

11:59 15 
16 

17 

18 
19 

11:59 20 
21 
22 

23 

24 

11:59 25 


Q. Do you have any work that you are 
intending to do between now and the time of trial? 

A. I don't have any specific requests from 
Mr. Wrobleski or anyone else to do any, any 
particular piece of work. 

Q. Okay. Looking at another page of your 
notes, Dr. Cole, it's a half a page of your writing 
and it looks like the first line says "import of" 
something. Do you find that? 

A. Okay, yes. It says import of statistical 
significance. 

Q. Tell me first of all, what is this page of 
notes from? Were you reading something? 

A. Yes. 

Q. Tell me. 

A. These were some comments that I made as I 
was reading a paper by Schantz and others. 

Q. Okay. So these are your notes from 
reading that particular paper? 

A. Yes. 

Q. Okay. So you just read verbatim what your 
notes say, please? 

A. Do you want me to read the abbreviations 
or shall I fill them out? 

Q. Fill them out for us, please. 
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11:59 

1 

A. Okay. The first line says, the importance 

w 

2 

of statistical significance. 


3 

The second says, unfamiliar with 


4 

biostatistical terms. 

11:59 

5 

The next one says that they use five year 


6 

time intervals and zero to 39 age intervals. That's 


7 

probably error. I should have said interval, 


8 

singular. 


9 

The next line says tongue oral. The next 

12:00 

10 

says, no known determinants, determinant of oral 


11 

cancer, question mark. I think the question mark is 


12 

mine . 

A 

13 

The next line says, joint point regression 

w 

14 

indicating the principal form of statistical 

12:00 

15 

analysis. 


16 

The next line says, English usage. Next, 


17 

1970 U.S. standard. Next, ages less than 40, 40 to 


18 

64 and 65 plus. Next, why exclude unknown survivor, 


19 

survival from incidents? Next, period A equals 73 

12:00 

20 

to 84 equals 12 years period; B equals 85 to 97. 


21 

Q. That part is legible. I can read that. 


22 

Thank you. 


23 

A. All right . 


24 

Q. You can go down to the discordant? 

_ 12:01 

2 5 

A. Discordant time periods between T-l and 

• 
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12:01 1 


T-2, meaning Table 1 and Table 2. And last SLT 
equals moist and chewing. 



12:01 


12:01 



2 


3 

Q. 

What 

is SLT? 

4 

A . 

Smokeless 

tobacco. 

5 

Q. 

Now, 

were 

you in agreement with the 


6 article written by Dr. Schantz and others or were 

7 you not in agreement with their work? 

8 MR. WROBLESKI: Object to the form. 

9 A. I would have to have it in front of me and 

10 I'm not sure we have it here. 

11 Q. (BY MR. SPOHRER) When you say unfamiliar 

12 with biostatistical terms, is that your comment 

13 about your review of the article? 

14 A. Yes, I thought they were demonstrating 

15 some unfamiliarity with biostatistical terms. 

16 Q. In any event, we're not going to see 

17 Dr. Schantz so I push through. 

18 The next page that I have, sir, says M.L. 

19 McMullin medical records and I guess that's 

20 self-explanatory. 

21 A. At least at the time that this was 

22 prepared, these are comments that I made based on 

23 the medical records available to me. 

f 

24 Q. The next page starts with general, could 

25 you tell me what you were doing when you were making 
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12:02 1 these notes? 

2 A. I think that at the time I made these 

3 notes, I was summarizing what I considered to be 

4 some of the more relevant issues in the case. 

12:02 5 Q. Okay. And in general, you felt that moist 

6 versus dry snuff was significant? 

7 A. Yes. 

8 Q. Low, mid or high TSNA was significant. 

9 What can you -- 

12:02 10 A. Well, I'm not sure about significant. 

11 Potentially relevant or important I guess is another 

12 way of saying it. 

13 Q. Okay. What did you mean by low, mid or 

14 high TSNA? 

12:02 15 A. I don't have any specific meaning to 

16 attach to those words. 

17 Q. What is the y TSNA level in the defendant's 

18 Copenhagen smokeless tobacco? 

19 A. I don't know. 

12:03 20 Q. Is it low, mid or high? 

21 A. I will have to take a minute to respond to 

22 that question. 

23 Q. Sure. 

24 A. I think we need to -- I need to find the 

12:03 25 Hoffman paper. 
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12:04 1 

A. What product do you want me to consider 


his product of use? 

3 

Q. Copenhagen. 

4 

A. Copenhagen, okay. The figure in 1994 was 

12:04 5 

17.2. 

6 

Q. Does that constitute a low, mid or high 

7 

TSNA level? 

8 

A. I never characterized these words in 

9 

quantitative terms. 

12:04 10 

Q. Well, I'm just reading from your note, 

11 

Dr. Cole. It says general No. 2 low, mid or high 

12 

TSNA. Why did you write that down? 

A 

A. Because at the time that I wrote it, I 

• 

thought it was something that would be potentially 

12:04 15 

relevant to a statement that I would make about his 

16 

likely causation from that exposure. 

17 

Q. Okay. 

18 

A. But since that time I have learned more 

19 

about the subject matter and I would not make such a 

12:04 20 

statement. 

21 

Q. What have you learned about the subject 

22 

matter of TSNA levels? 

23 

A. TSNAs are not recognized human 

24 

carcinogens. 

12:05 25 

Q. They are recognized as laboratory 

• 
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carcinogens? 
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2 

3 

4 

12:05 5 

6 

7 

8 
9 

12:05 10 
11 
12 

13 

14 

12:05 15 
16 

17 

18 
19 

12:06 20 
21 
22 

23 

24 

12:06 25 


A. Well, I would say animal carcinogens. I'm 
not sure about all of them. I'd have to look at 
that . 

Q. You have been referring to Hoffman article 
and friends, would you disagree with the conclusion 
of Dr. Hoffman that TSNAs are caracinogenic? 

MR. WROBLESKI: Object to the form. 

Lack of foundation. 

A. I will need to look at that. If you want 
to restrict your question to animal. If you are 
going to restrict your question to animal, I won't 
take the time to look. I will agree with it. 

Q. You accept the fact that TSNAs are animal 
carcinogens ? 

A. Yes. 

Q. What is that forms the basis of your 
belief that TSNAs are not human carcinogens? 

A. What I said was they are not recognized as 
human carcinogens and the basis for it is they are 
not recognized by IARC or NTP as human carcinogens. 

Q. Says they are reasonably anticipated to be 
human carcinogens? 

A. Ye s . 

Q. What would their statement have to be for 
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you to accept the fact that they are recognized as 
human carcinogens? 

A. To answer your question first specifically 
-- I'd have to elaborate on it -- they would have 
to put it in Class A, and the reason that I'm quite 
comfortable with making my statement is that those 
compounds have been on list "B" for many, many 
years, as is quite typical of compounds on the "B" 
list. 

Q. What type of work would have to be done in 
your view to move TSNAs from Class "B" to Class 
" A" ? 

A. It's very difficult to respond to that 
because the criteria which the NTP uses are much 
less explicit than the criteria that are used, for 
example, by IARC to move a compound on its scale. 

So I can't really say what would cause NTP 
to move the tobacco specific nitrosamines to the "A" 
list, but what is of interest is that people seem to 
think that smokeless tobacco causes cancer of the 
oral cavity and that it's due to TSNAs, that would 
seem like that should make the link for them, but it 
doesn't do it. So apparently, they share some of my 
doubts on these questions. 

Q. Should people avoid exposure to agents 
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which are on the NTP "B" list? 


Ill 



2 


3 

4 

12:08 5 

6 
7 


8 

9 


12:08 10 


11 


12 



13 

14 


12:08 15 
16 


17 

18 


19 


12:08 20 
21 


22 


23 

24 



12:09 


25 


A. Not necessarily. 

Q, So you think it's reasonable for people to 
expose themselves to agents which are reasonably 
anticipated to be human carcinogens? 

MR. WROBLESKI: Object to the form. 

A. I don't know about reasonable to. It's -- 
I don't think they should go out of their way to do 
so, but the history teaches us that the compounds 
that are on the "B" list, "B" list are not likely 
over any reasonably long period of time to be shown 
to be human carcinogens. I believe most of them 
never will be. 

Q. (BY MR. SPOHRER) Now you at the time you 
were making these notes and making reference to low, 
mid or high TSNAs knew that the IARC data and NTP 
data on these substances was out for a decade or 
more. Right ? 

A. No, I did not. 

Q. You didn't? 

A. No. That is to say I had not looked TSNAs 
up on the IARC or the NTP. 

Q. All the years you have been writing about 
smokeless tobacco and publishing articles about it 
you had never looked at the NTP or the IARC data? 
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112 

A. Not on TSNAs. 

2 

Q. Okay. The next page, sir, looks like just 


3 

your notes of the deposition from Mr. McMullin and 


4 

the last of your notes -- 

12:09 

5 

A. Well, I don't know. Just a moment, 


6 

please. The next page, okay. I'm with you. We're 


7 

going to pass that one by? 


8 

Q. Yeah. I think I can read your writing 


9 

there and understand the abbreviations. The next 

12:09 

10 

page I have after that, sir, looks your notes from 


11 

the deposition of Scott Tomar? 


12 

A. Correct . 

• 

13 

Q. Do you know Dr. Tomar? 

14 

A. No, I have never met or spoken with him. 

12:09 

15 

Q. Have you read his writing? 


16 

A. I think I have actually only read one 


17 

thing of his. There is something out relatively 


18 

recently but I plan to read soon but haven't read. 


19 

Q. Okay. The next document in our pile here, 

12:10 

20 

Doctor, is the typewritten list of cases in which 


21 

you have provided testimony? 


22 

A. Yes. 


23 

Q. Do you have that with you? 


24 

A. Yes. 

_ 12:10 

25 

Q. I would like to run through these in 

• 
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summary fashion and get you to tell me just in an 
outline form what the allegation was, please. 

A. All right. No. 1 related to the 
allegation that pesticides used in farm lands was a 
cause of cancer. 

Q. And who were you working for in that case? 

A. I was working for -- I don't remember who 
the actual defendant was. 

Q. Okay. In any event you represented a 
defendant in the case? 

A. Yes, at least one of the defendants. 

Q. It was your opinion, I gather, that the 
pesticides in question were not a cause of cancer? 

A. No. My opinion was that the available 
epidemiological literature did not support the 
contention that they were. 

Q. Okay, sir. No. 2? 

A. This is a ground water contamination case 
in which the issue was trichloroethylene and 
tetrachloroethylene as causes of cancer in human 
beings. And my position was identical to that in 
the first example. 

The third one related to the issue of 
whether or not radio frequency emanating from a 
proposed new television tower would prove a cancer 
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12:11 1 

threat to the people who would be receiving the 


signal from the tower. And my position was that 

3 

radio frequency has not been demonstrated to be a 

4 

human carcinogen. 

12:12 5 

No. 4 is as a practical matter identical 

6 

to No. 2. 

7 

Q. Okay. Ground water? 

8 

A. Ground water, same compounds. 

9 

Q. Was this a different case but the same 

12:12 10 

claims or allegations? 

11 

A. It's an entirely different case in a 

12 

different place. 


Q. Yeah. Same issues? 

14 

A. Same issues. I think the same at least 

12:12 15 

the principal defendant is. 

16 

Q . Okay, sir. 

17 

A. No. 5 is the same as No. 4 in its 

18 

substantive issues. > 

19 

Q. Okay. 

12:12 20 

A. No. 6 is also the same. 

21 

No. 7 relates to the question of whether 

22 

or not low frequency as opposed to radio frequency 

23 

emanations could cause tumors of the brain, in this 

24 

case benign tumors. And I said that the available 

12:13 25 

evidence does not support such a contention. 

• 
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12:13 1 

Q. Um-hmm. 

• 

A. No. 8 is identical to No. 6. 

3 

Q. Ground water? 

4 

A. It's actually a variant of the very same 

12:13 5 

case. Some of the parties changed and the case was 

6 

re, what's the word, styled? But it's essentially 

7 

the same thing. 

8 

Okay. No. 9 is a benzene and leukemia 

9 

case . 

12:13 10 

Q. And what was your view in that case? 

11 

A. That benzene is not recognized as a cause 

12 

of this man -- that's Mr. York -- Mr. York's form of 

13 

leukemia. 

14 

Q. Um-hmm. 

12:14 15 

A. No. 10 is essentially the same as No. 9 in 

16 

its substance. 

17 

No. 11 is the one that I think we talked 

18 

about first thing this morning. It's an aerosolized 

19 

chrome and cancer case. 

12:14 20 

Q. And so the essence of your opinions in 

21 

each of these cases was that the agent in question 

22 

has not been recognized as a cause of the type of 

23 

cancer which was claimed? 

24 

MR. WROBLESKI: Object to the form. 

-*12:14 25 

A. Yes. 

• 
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12:16 1 estrogens and yes, it was my contention that the 

2 circumstances of use -- this is, as you know, a very 

3 delicate issue as it relates to the amount of usage, 

4 but that the amount of usage that these women had 

12:16 5 sustained was in all probability a cause of their 

6 case of breast cancer. 

7 Q. Really? 

8 A. Yes. 

9 Q. Where was that case or where were those 

12:16 10 cases? 

11 A. It's a long time ago. They were both in 

12 California and actually, I published a paper. It's 

13 in my CV with that representation, which I think is 

14 generally accepted, but relates only to long term 
12:17 15 use of a specific estrogen. 

16 Q. Okay. And how many DES cases? You may 

17 have told me, that you testified? 

18 A. Eight or ten. 

19 Q. And when in point of time did these, what 

12:17 20 I will call, plaintiffs' cases occur? 

21 A. I think the last one was probably about 

22 four years ago, but as I say, there is one pending 
2 3 now. 

24 MR. SPOHRER: Let's take a break. 

12:17 25 And I think we're close to being finished. 
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MR. WROBLESKI: Are we going to mark 
those, Bob, because I'm not sure how the clear the 
record is going to be without them. 

MR. SPOHRER: We have the entire set 
of the doctor's --I will do that when we go back on 
the record. 

(Pause from 12:19 to 12:25 p.m.) 

Q. (BY MR. SPOHRER) I'm looking. Dr. Rodu, 
at the slide -- excuse me, Dr. Cole, excuse me -- at 
the slides you prepared for your presentations here 
and you have one of Table A, it says oral cancer? 

A. Do you have it? I don't see my set here. 
He's got it . 

MR. WROBLESKI:. Take mine. 

Q. (BY MR. SPOHRER) That's it. 

A. The last table? 

Q. Yes, sir. Tell me, did you prepare this? 

A. Yes. 

Q. Tell me what that reflects. 

A. Obviously, it runs year by year from 19 -- 
before 1970 through the year 2002. And it's a 
tabulation of the number of epidemiologic papers 
published on oral cancer. The next column is 
labeled three year MA, means a three year moving 
average so to smooth out the number of papers 
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12:25 1 

published per year. I will comment on what it means 


in a moment, but as you can see, I divided the time 

3 

into the four periods A, B, C, D. 

4 

What this shows is that there was a rise 

12:25 5 

in the number of papers being published per year, 

6 

reaching a peak in the, let's say, the late '80s 

7 

through '90, the bracketed period where there were 

8 

3.3, then 4.0, then 3.0 papers published per year in 

9 

those years. And then it dropped off again and 

12:25 10 

there was another but lower peak in the years '99 

11 

through 2001. So that's what that shows. 

12 

Q. What is the conclusion that you arrive at 


from that information? 

14 

A. Well, this was not really intended to be a 

12:26 15 

conclusion. • It was just descriptive of the kind of 

16 

information that's available. 

17 

Q. Did you use this in your presentation to 

18 

the lawyers in this case? 

19 

A. Oh, yes, it was shown to them. 

12:26 20 

Q. To demonstrate what? 

21 

A. Just that there had been this variation in 

22 

the number of papers published per year. 

23 

Q. What do you attribute that variation to? 

24 

A. I have no idea. 

_ 12:26 25 

Q. So at trial if you show this slide, you 

• 
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12:26 1 

are not going to testify to anything about it other 

2 

than it reflects the number of papers and the 

3 

cluster of more papers in '88 to '91 and '99 to 2001 

4 

period? 

12:26 5 

A. Mr. Spohrer, I don't want to call it a 

6 

cluster because the concept of cluster comes from 

7 

the moving average, whereas, if you look at the 

8 

individual years, you really don't see a cluster. 

9 

Q. What does this tell us, sir, about 

12:27 10 

anything relating to this case? 

11 

A. It wasn't necessarily prepared exclusively 

12 

for the use of this case. It was simply as a 

13 

background document to convey to them the idea that 

14 

apparently the interest in this disease has waxed 

12:27 15 

and waned somewhat over the years. 

16 

Q. All right. The next page, sir, Table B is 

17 

tongue cancer? 

18 

A. Right. In people age less than 40, then 

19 

it says plus or minus because some of the papers 

12:27 20 

might have used 35 or even 30, but in order to try 

2 1 

to get some potentially useful definition of young 

22 

people, I chose less than 40. 

23 

Q. All right. 

24 

A. And then you have the four periods of 

12:28 25 

time. I don't think they correspond exactly. No 
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they don't correspond at all to the previous table 
in time. And it gives the number of male cases and 
female cases in the paper. And then the last column 
is the ratio of males to females and then the 
figures out to the right is a summary. There were 
14 male cases and 10 female cases in the first 
period so it gives the sex ratio. And basically, 
the information here is that the sex ratio declined 
early on and then went back, to where it was 
originally. 

Q. What do you conclude or what is the 
significance of that? 

A. That smokeless tobacco is not a cause of 
the increase in tongue cancer in young people that 
has gone on in several, countries around the world 
over the last twenty years or so. 

Q. And the last chart, Table 4 it says. 

A. Mr. Spohrer, I think what might explain 

something, these tables are not in the same order in 
which they were presented. I think Table A and B 
were probably presented, as I recall, earlier in the 
presentation than they appear in this compilation. 
But anyway, I will answer your question there with 
regard to No. 4. 

This is a table that comes out of a paper 
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like to see it. 

Q. No. Now, you have used the phrase, sir, a 
number of times here that something is not 
recognized as a human carcinogen. 

A. Uh-huh. 

Q. I just want you to give me your definition 
of what you mean by whether something is recognized 
or not as a human carcinogen and I think you told me 
it's the NTP or the IARC? 


12:31 10 A. It's IARC for me and it is in group one 

11 carcinogen according to IARC. 


12 

Q. 

It 

must 

be in group one -- 

13 

A . 

It 

must 

be . 

14 

Q. 


in order to be recognized as a human 


12:31 15 carcinogen? 

16 A. By me. By them that's their definition. 

17 However, not everything in IARC's group one is 

18 recognized by me as a human carcinogen. 

19 Q. I see. So it must be in group one -- to 

12:31 20 be in IARC group one is for you a necessary but not 

21 a sufficient reason to be considered a human 

22 carcinogen? 

23 A. Correct. But I want to give a fair 

24 context here. There are some 87 agents in group one 
12:32 25 and I take issue with them on only one of them. 
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^12:32 1 

Q. And what is that? 



2 

A. It's dioxin. 

3 

Q. Dioxin is an IARC group one carcinogen but 

4 

you believe it is not a human carcinogen? 

12:32 5 

A. I believe the available evidence does not 

6 

support that . 

7 

Q. Have you told them that? 

8 

A. Yes. As a matter of fact, I have written 

9 

a paper on this. 

12:32 10 

Q. That's all I have, Dr. Cole. I assume you 

11 

are going to be coming to Jacksonville for this 

12 

trial ? 


MR. WROBLESKI: Hold on one second. 

A 

14 

Dr. Cole, we're still on the record. 

12:32 15 

THE WITNESS: Excuse me. I thought I 

16 

was excused. 

17 

MR. SPOHRER: I've seen witnesses in 

18 

a hurry to get away from me but not that -- 

19 

MR. WROBLESKI: He's got a 1:30 

12:32 20 

plane . 

21 

MR. SPOHRER: I'm sorry. I didn't 

22 

know that. You should have told me that earlier. 

23 

THE WITNESS: That's fine. I expect 

24 

to be called to Jacksonville and if I am called, I 

_ 12:33 25 

will appear . 

• 
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MR. SPOHRER: Very well. You have 


the right to read and sign this deposition when it's 
transcribed or you can waive that. 

THE WITNESS: I will read and sign. 


12:33 5 


MR. SPOHRER: Very good. Nice 


meeting you. See you in Jacksonville. Hope you 


make your plane. 


THE WITNESS: So do I. 


{Brief pause.) 


12:34 10 


MR. SPOHRER: Just for the 


housekeeping here, Exhibit No. 1 is the gift 
agreement which we discussed. 

Exhibit No. 2 is the letter to the editor 
called the true conflict of interest. 


.2:34 i 


Exhibit No. 3 is the composite of several 


16 pages of the doctor's handwritten notes, six pages. 

17 Exhibit No. 4 is the typewritten list of 

18 the doctor's prior cases, legal cases. 

19 Exhibit No. 5 we did not discuss but it's 
12:35 20 an article that apparently is prepublication called 

21 "Dangers of Unevaluated Reversing Alarms on 

f 

22 Construction Equipment." 

23 No. 6 is the prepublication article on 

24 alcohol containing mouth wash. 

Exhibit 7 is the notice of Dr. Cole's 
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deposition and the amended notice of Dr. Cole's 
deposition. 

Exhibit 8 are the slides that he prepared 
for presentations in this case. All right? 

MR. WROBLESKI: Okay. Let's staple 

those together so they will stay together. 

{Concluded at 12:35 p.m.) 
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12 8 


I, PHILIP COLE, M.D., have read the foregoing 
deposition and hereby affix my signature that same 
is true and correct, except as noted above. 


PHILIP COLE, M.D. 


THE STATE OF 


COUNTY OF 


Before me, _, on 

this day personally appeared PHILIP COLE, M.D., 
known to me or proved to me under oath or through 

_ ___ to be the person 

whose name is subscribed to the foregoing instrument 
and acknowledged to me that they executed the same 
for the purposes and consideration therein 
expressed. 


this 


Given under my hand and seal of office 
day of_, 2 0 0 2. 


NOTARY PUBLIC IN AND FOR 
THE STATE OF 


My Commission Expires: 
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THE STATE OF TEXAS : 

REPORTER'S CERTIFICATE 

I, Elaine P. Maspero, Certified Shorthand 
Reporter and Notary Public in and for the State of 
Texas, hereby certify that this deposition 
transcript is a true record of the testimony given 
by the witness, PHILIP COLE, M.D., after said 
witness was duly sworn or affirmed by me. 

I further certify that I am neither attorney 
nor counsel for, related to, nor employed by any of 
the parties to the action in which this testimony 
was taken. Further, I am not a relative or employee 
of any attorney of record in this case, nor do I 
have a financial interest in the action. 

Certified to on this 8th day of October, 2002. 


_ 

Elaine P. Maspero, CSR #320 
Notary Public in and for 
The State of T e x a s 
Certification expires 12-31-02 
Commission expires 8-11-05 
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